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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part II. Texas Parks and Wildlife Depart-
ment
Chapter 57. Fisheries
The Texas Parks and Wildlife Department proposes repeal
of §§57.111-57.134 and new §§57.111-57.134, concerning
harmful or potentially harmful exotic fish, shellfish and aquatic
plants. The proposed repeal and new rules are intended
to condense and clarify existing regulations as part of the
Commission regulations sunset process.
New §57.111 provides definitions for clarification of following
proposed sections. Proposed new §57.112 provides general
rules concerning taxonomic nomenclature of exotic fish, shell-
fish and aquatic plants, and outlines those activities involving
these species which constitutes violations of the rules. Pro-
posed new §57.113 states exceptions to general rules concern-
ing possession, sale, propagation and other activities involving
exotic fish, shellfish and aquatic plants. Provisions of proposed
new §57.114 set health certification standards for exotic shell-
fish species and new §57.115 provides rules concerning trans-
portation of live exotic species. Proposed new §57.116 provides
requirements for invoicing of exotic species being transported
in the state.
Provisions of proposed new §§57.117-57.123 relate to permits
for possession of exotic species. New §57.117 includes fee and
application requirements for exotic species permits and new
§57.118 provides exotic species permit issuance criteria. New
§57.119 provides requirements for permittees in possession of
exotic species of fish, shellfish or aquatic plants. New §57.120
provides expiration criteria and renewal requirements for exotic
species permits and §57.121 provides criteria for amendment
of exotic species permits. Proposed new §57.122 provides
an appeal process for applicants whose permits requests are
denied and §57.123 states reporting requirements for holders
of exotic species permits.
Proposed new §§57.124-57.128 constitute regulations related
to the possession and permitting of grass carp (Ctenopharyn-
godon idella). New §57.124 provides criteria for sale and pur-
chase of grass carp. Proposed new §57.125 sets require-
ments for applications and fees for grass carp permits and new
§57.126 states terms of issuance for these permits. Proposed
new §57.127 provides criteria for denial of grass carp permits
and new §57.128 provides criteria for revocation of grass carp
permits.
Proposed new §57.129 provides construction, location and
design criteria for private facilities which hold permitted exotic
fish, shellfish or aquatic plants. New §57.130 sets requirements
for exotic species transport permits and new §57.131 sets
criteria for exotic species permits application and issuance.
New §57.132 sets permittee requirements for those individuals
in possession of exotic species permits and new §57.133
provides criteria for expiration and renewal of exotic species
permits. Proposed new §57.134 sets penalties for violation of
rules concerning exotic fish, shellfish and aquatic plants.
Mr. Robin Riechers, staff economist, has determined that
during the first five-year period the rules as proposed are in
effect, there will be fiscal implications to state government as
a result of administering and enforcing the rules. There will be
no fiscal implications for units of local government.
Mr. Riechers also has determined that for each year of the first
five years the proposed rules are in effect the public benefits
anticipated as a result of enforcing or administering the rules as
proposed will be the protection of indigenous stocks of aquatic
life in the natural waters of Texas.
There will be an economic effect on small businesses or per-
sons required to comply with the rules as proposed. Aquacul-
turists wishing to utilize exotic species in their operations will
require permitting by the Department. The costs related to that
permitting include application and site inspection fees, which
must be remitted by all permittees. Further costs may be in-
curred as a result of compliance with the proposed regulations,
however, these will be on a site by site basis and the costs can
not be estimated at this time.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, Government Code, §2001.022, as this
agency has determined that the rule as proposed will not im-
pact local economies.
Comments on the proposed rule may be submitted to Joedy
Gray, Inland Fisheries Division, Texas Parks and Wildlife
Department, 4200 Smith School Road, Austin, Texas 78744;
(512) 389-8037 or 1 (800) 792-1112, Ext. 8037.
Harmful or Potentially Harmful Fish, Shellfish and
Aquatic Plants
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31 TAC §§57.111–57.134
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeals are proposed under Parks and Wildlife Code,
Chapter 66, Subchapter A, which gives the commission au-
thority to regulate the possession and sale of exotic fish and
shellfish.
The proposed repeals affects Parks and Wildlife Code, Chapter




§57.114. Health Certification of Exotic Shellfish.
§57.115. Transportation of Live Exotic Species.
§57.116. Exotic Species Transport Invoice.
§57.117. Exotic Species Permit: Fee and Application Requirements.
§57.118. Exotic Species Permit Issuance.
§57.119. Exotic Species Permit: Requirements for Permittee.
§57.120. Exotic Species Permit: Expiration and Renewal.
§57.121. Exotic Species Permit–Amendment.
§57.122. Appeal.
§57.123. Exotic Species Permit Reports.
§57.124. Triploid Grass Carp; Sale, Purchase.
§57.125. Triploid Grass Carp Permit; Application, Fee.
§57.126. Triploid Grass Carp Permit; Terms of Issuance.
§57.127. Triploid Grass Carp Permit; Denial.
§57.128. Exotic Species Permits, Triploid Grass Carp Permits;
Revocation.
§57.129. Exotic Species Permit: Private Facility Criteria.
§57.130. Exotic Species Interstate Transport Permit
§57.131. Exotic Species Interstate Transport Permit: Application
and Issuance.
§57.132. Exotic Species Interstate Transport Permit: Permittee
Requirements.
§57.133. Exotic Species Interstate Transport Permit: Expiration and
Renewal.
§57.134. Penalties.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 5, 1996.
TRD-9612962
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996
For further information, please call: 1 (800) 792–1112 or (512) 389–
4642
♦ ♦ ♦
The new rules are proposed under Parks and Wildlife Code,
Chapter 66, Subchapter A, which gives the commission author-
ity to regulate the possession and sale of exotic fish and shell-
fish.
The proposed new rules affects Parks and Wildlife Code,
Chapter 66, Subchapter A, §66.007.
§57.111. Definitions.
The following words and terms, when used in these rules, shall
have the following meanings, unless the context clearly indicates
otherwise.
Aquaculture or fish farming–The business of producing and selling
cultured species raised in private facilities.
Cultured species–Aquatic plants or wildlife resources raised under
conditions where at least a portion of their life cycle is controlled by
an aquaculturist.
Department–The Texas Parks and Wildlife Department or a desig-
nated employee of the department.
Director–The executive director of the Texas Parks and Wildlife
Department.
Exotic species–A nonindigenous plant or wildlife resource not
normally found in public water of this state.
Fish farm–The property including all drainage ditches and private
facilities from which cultured species are produced, held, propagated,
transported, or sold.
Fish farm complex–A group of two or more separately owned fish
farms located at a common site and sharing privately owned water
diversion or drainage structures.
Fish farmer–Any person engaged in aquaculture or fish farming.
Grass carp–The species Ctenopharyngodon idella.
Harmful or potentially harmful exotic fish–
(A) Lampreys Family: Petromyzontidae–all species ex-
cept Ichthyomyzon castaneus and I. gagei;
(B) Freshwater Stingrays Family: Potamotrygonidae–all
species;
(C) Arapaima Family: Osteoglossidae–Arapaima gigas;
(D) South American Pike Characoids Family:
Characidae–all species of genus Acestrorhyncus;
(E) African Tiger Fishes Subfamily: Hydrocyninae–all
species;
(F) Piranhas and Priambebus Subfamily: Serrasalminae–
all species;
(G) Rhaphiodontid Characoids Subfamily:
Rhaphiodontinae–all species of genera Hydrolycus and Rhaphiodon
(synonymous with Cynodon);
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(H) Dourados Subfamily: Bryconinae–all species of
genus Salminus;
(I) South American Tiger Fishes Family: Erythrinidae–all
species;
(J) South American Pike Characoids Family:
Ctenolucidae–all species of genera Ctenolucius and Luciocharax
(synonymous with Boulengerella and Hydrocinus);
(K) African Pike Characoids Families: Hepsetidae
Ichthyboridae–all species;
(L) Electric Eels Family: Electrophoridae– Electrophorus
electricus;
(M) Carps and Minnows Family: Cyprinidae–all species
and hybrids of species of genera: Abramis, Aristichthys, Aspius,
Aspiolucius, Blicca, Catla, Cirrhina, Ctenopharyngodon, Elopichthys,
Hypophthalmichthys, Leuciscus, Megalobrama, Mylopharyngodon,
Parabramis, Pseudaspius, Rutilus, Scardinius, Thynnichthys, Tor, and
the species Barbus tor (synonymous with Barbus hexoagoniolepis);
(N) Walking Catfishes Family: Clariidae–all species;
(O) Electric Catfishes Family: Malapteruridae– all
species;
(P) South American Parasitic Candiru Catfishes Subfam-
ilies: Stegophilinae Vandelliinae–all species;
(Q) Pike Killifish Family: Poeciliidae– Belonesox be-
lizanus;
(R) Marine Stonefishes Family: Synanceiidae–all species;
(S) Tilapia Family: Cichlidae–all species of genus Tilapia
(including Sarotherodon and Oreochromis);
(T) Asian Pikeheads Family: Luciocephalidae–all
species;
(U) Snakeheads Family: Channidae–all species;
(V) Walleyes Family: Percidae–all species of the genus
Stizostedion except Stizostedion vitreum and S. canadense;
(W) Nile Perch Family: Centropomidae–all species of
genera Lates and Luciolates;
(X) Drums Family: Sciaenidae–all species of genus
Cynoscion except Cynoscion nebulosus, C. nothus, and C. arenarius;
(Y) Whale Catfishes Family: Cetopsidae–all species;
(Z) Ruff Family: Percidae–all species of genus Gymno-
cephalus;
(AA) Air sac Catfishes Family:
Heteropneustidae–all species of genus Heteropneustes.
Harmful or potentially harmful exotic shellfish–
(A) Crayfishes Family: Parastacidae–all species of the
genus Astacopsis;
(B) Mittencrabs Family: Grapsidae–all species of genus
Eriocheir;
(C) Giant Ram’s-horn Snails Family: Piliidae (synony-
mous with Ampullariidae)–all species of genus Marisa;
(D) Zebra Mussels Family: Dreissenidae–all species of
genus Dreissena;
(E) Penaeid Shrimp Family: Penaeidae–all species of
genus Penaeus except P. setiferus, P. aztecus, and P. duorarum;
(F) acific Oyster Family: Ostreidae– Crassostrea gigas.
Harmful or potentially harmful exotic plants–
(A) Giant Duckweed Family: Lemnaceae– Spirodela
oligorhiza;
(B) Salvinia Family: Salviniaceae–all species of genus
Salvinia;
(C) Waterhyacinth Family: Pontederiaceae– Eichhornia
crassipes;
(D) Waterlettuce Family: Araceae–Pistia stratiotes;
(E) Hydrilla Family: Hydrocharitaceae– Hydrilla verticil-
lata;
(F) Lagarosiphon Family: Hydrocharitaceae–
Lagarosiphon major;
(G) Eurasian Watermilfoil Family: Haloragaceae–
Myriophyllum spicatum;
(H) Alligatorweed Family: Amaranthaceae–
Alternanthera philoxeroides;
(I) Rooted Waterhyacinth Family: Pontederiaceae–
Eichhornia azurea;
(J) Paperbark Family: Myrtaceae–Melaleuca quinquen-
ervia;
(K) Torpedograss Family: Gramineae–Panicum repens;
(L) Water spinach Family: Convolvulaceae–Ipomoea
aquatic.
Harmful or potentially harmful exotic species exclusion zone–That
area south of SH 21, from its intersection with the Texas/Louisiana
border, approximately five miles due east of Milam, Texas, not
including that area of Brazos County south of SH 21, to San Marcos;
thence south of IH 35 to Laredo.
Nauplius or nauplii–A larval crustacean having no trunk segmentation
and only three pairs of appendages.
Operator–The person responsible for the overall operation of a
wastewater treatment facility.
Place of business–A permanent structure on land where aquatic
products or orders for aquatic products are received or where aquatic
products are sold or purchased.
Postlarva–A juvenile crustacean having acquired a full complement
of functional appendages.
Private facility–A pond, tank, cage, or other structure capable of
holding cultured species in confinement wholly within or on private
land or water, or within or on permitted public land or water.
Private facility effluent–Any and all water which has been used in
aquaculture activities.
Private pond–A pond, tank, lake, or other structure capable of holding
cultured species in confinement wholly within or on private land.
PROPOSED RULES September 17, 1996 21 TexReg 8891
Public aquarium–An American Association of Zoological Parks and
Aquariums accredited facility for the care and exhibition of aquatic
plants and animals.
Public waters–Bays, estuaries, and water of the Gulf of Mexico within
the jurisdiction of the state, and the rivers, streams, creeks, bayous,
reservoirs, lakes, and portions of those waters where public access is
available without discrimination.
Quarantine condition–Confinement of exotic shellfish such that nei-
ther the shellfish nor the water in which they are or were maintained
comes into contact with other fish or shellfish.
Triploid grass carp–A grass carp (Ctenopharyngodon idella) which
has been certified by the United States Fish and Wildlife Service as
having 72 chromosomes and as being functionally sterile.
Wastewater treatment facility–All contiguous land and fixtures,
structures or appurtenances used for treating wastewater pursuant to
a valid permit issued by the Texas Natural Resource Conservation
Commission.
§57.112. General Rules.
(a) Scientific reclassification or change in nomenclature of
taxa at any level in taxonomic hierarchy will not, in and of itself,
result in redefinition of a harmful or potentially harmful exotic
species.
(b) Except as provided in §57.113 of this title (relating to
Exceptions), it is an offense for any person to release into public
waters, import, sell, purchase, transport, propagate, or possess any
species, hybrid of a species, subspecies, eggs, seeds, or any part of
any species defined as a harmful or potentially harmful exotic fish,
shellfish, or aquatic plant.
(c) Violation of any provision of a permit issued under these
rules is a violation of these rules.
§57.113. Exceptions.
(a) A person who holds a valid Exotic Species Permit issued
by the department may possess, propagate, sell and transport to the
permittee’s private facilities exotic harmful or potentially harmful
fish, shellfish and aquatic plants only as authorized in the permit
provided the harmful or potentially harmful exotic species are to be
used exclusively:
(1) as experimental organisms in a department approved
research program; or
(2) for exhibit in a public aquarium approved for display
of harmful or potentially harmful exotic fish, shellfish and aquatic
plants.
(b) A person may possess exotic harmful or potentially
harmful fish or shellfish without a permit, if the intestines of the
fish or shellfish have been removed.
(c) A fish farmer who holds a valid exotic species permit
issued by the department may possess, propagate, transport, or sell
triploid grass carp (Ctenopharyngodon idella), silver carp (Hypoph-
thalmichthys molitrix), black carp (Mylopharyngodon piceus, also
commonly known as snail carp), bighead carp (Aristichthys/Hy-
popthalmichthys nobilis), blue tilapia (Tilapia aurea), Mozambique
tilapia (Tilapia mossambica), Nile tilapia (Tilapia nilotica), or hy-
brids between the three tilapia species as provided by conditions of
the permit and these rules.
(d) A fish farmer who holds a valid exotic species permit
issued by the department may possess, propagate, transport, or sell
Pacific white shrimp (Penaeus vannamei) provided the exotic shellfish
meet disease free certification requirements listed in §57.114 of this
title (relating to Health Certification of Exotic Shellfish) and as
provided by conditions of the permit and these rules.
(e) An operator of a wastewater treatment facility in posses-
sion of a valid exotic species permit issued by the department may
possess and transport waterhyacinth (Eichornia crassipes) to their fa-
cility only for the purpose of wastewater treatment.
(f) A person may possess Mozambique tilapia in a private
pond subject to compliance with §57.116(d) of this title (relating to
Exotic Species Transport Invoice).
(g) The holder of a valid triploid grass carp permit issued
by the department may possess triploid grass carp as provided by
conditions of the permit and these rules.
(h) A licensed retail or wholesale fish dealer is not required
to have an exotic species permit to purchase or possess:
(1) live individuals of species or hybrids of species listed
in subsection (c) of this section held in the place of business, unless
the retail or wholesale fish dealer propagates one or more of these
species. However, such a dealer may sell or deliver these species to
another person only if the intestines or head of the fish are removed;
or
(2) Live Pacific white shrimp (Penaeus vannamei) held in
the place of business if the place of business is not located within
the Harmful or Potentially Harmful Exotic Species Exclusion Zone.
However, such a dealer may only sell or deliver this species to another
person if the shrimp are dead and packaged on ice or frozen.
(i) The department is authorized to stock planktivorous fish
including silver carp (Hypophthalmichthys molitrix) and bighead
carp (Aristichthys/Hypophthalmichthys nobilis) if necessary in Lake
Rita Blanca, Hartley County, in order to investigate their utility
as biological agents to improve water quality and enhance fishery
management.
(j) The department is authorized to stock triploid grass carp
into public waters in situations where the department has determined
that there is a legitimate need, and when stocking will not affect
threatened or endangered species, coastal wetlands, or specific
management objectives for other important species.
§57.114. Health Certification of Exotic Shellfish.
(a) All disease free certification of exotic shellfish must
be conducted by a shellfish disease specialist approved by the
department.
(b) Any person importing nauplii of exotic shellfish from fa-
cilities outside the state must provide documentation to the depart-
ment, prior to importation of such nauplii, that the producing facility
from which the nauplii are to be received has been certified as being
free of disease.
(c) Any person in possession of nauplii of exotic shellfish
for the purpose of production of postlarvae must provide to the
department monthly certification that such postlarvae have been
examined and certified to be free of disease.
(d) Any shipment of exotic shellfish received by an Exotic
Species permittee must be:
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(1) certified as being disease free; and
(2) maintained under quarantine conditions until the De-
partment acknowledges that the additional stock is free of disease.
(e) Prior to removal of exotic shellfish from quarantine
conditions, an Exotic Species Permit holder must have :
(1) obtained certification that any new shipment of exotic
shellfish imported from outside the state has been examined and found
to be free of disease;
(2) forwarded a copy of the disease free certification to
the department; and
(3) received acknowledgement from the department that
the shellfish stock is free of disease.
§57.115. Transportation of Live Exotic Species.
(a) Transport of live harmful or potentially harmful exotic
species is prohibited except by:
(1) a licensed fish farmer in possession of a valid Exotic
Species Permit and an exotic Species Transport Invoice;
(2) a commercial shipper acting for the permit holder in
possession of an Exotic Species Transport Invoice;
(3) persons holding exotic species pursuant to limitations
of §57.113(a) through (e).
(b) A fish farmer transporting live triploid grass carp must
have sales invoices which account, collectively, for all triploid grass
carp being transported and a copy of the United States Fish and
Wildlife Service certification declaring that the grass carp being
transported have been certified as being triploid grass carp in addition
to meeting requirements of Chapter 134 of the Agriculture Code.
§57.116. Exotic Species Transport Invoice.
(a) An exotic species transport invoice shall contain all the
following information correctly stated and legibly written: invoice
number; date of shipment; name, address, and phone number of the
shipper; name, address, and phone number of the receiver; Texas
fish farmer’s license number and exotic species permit number, if
applicable; number and total weight of each harmful or potentially
harmful exotic species; a check mark indicating interstate import,
interstate export, or intrastate type of shipment. A completed invoice
shall accompany each shipment of harmful or potentially harmful
exotic species sold or transferred, and shall be sequentially numbered
during the permit period; no invoice number shall be used more than
once during any one permit period by the permittee.
(b) The exotic species transport invoice shall be provided by
the permittee; one copy shall be retained by the permittee for a period
of at least one year following shipping date and one copy shall be
forwarded to the department’s aquaculture coordinator.
(c) The permittee is responsible for supplying completed
copies of the exotic species transport invoice to out-of-state dealers
from which the permittee has purchased and or received harmful or
potentially harmful exotic species, or to whom harmful or potentially
harmful exotic species are transferred so that shipment will be
properly marked and numbered upon delivery to the permittee in
Texas.
(d) Owners, or their agents, of private ponds stocked with
Mozambique tilapia or triploid grass carp by an Exotic Species Permit
holder shall retain a copy of the Exotic Species Transport Invoice for
a period of one (1) year after the stocking date or as long as the
tilapia or triploid grass carp are in the water, whichever is longer.
§57.117. Exotic Species Permit: Fee and Application Requirements.
(a) The department shall charge a nonrefundable exotic
species permit application fee as follows:
(1) application for new, renewed, or amended exotic
species permit which requires facility inspection–$250;
(2) application for renewed or amended exotic species
permit requiring no facility inspection–$25;
(3) renewal applications received more than one year after
the renewal date will require an additional inspection and cost $250.
(b) To be considered for an Exotic Species Permit, the
applicant shall:
(1) meet one or more of the following criteria:
(A) possess a valid Texas Fish Farmer’s License;
(B) possess a valid permit from the Texas Natural Re-
source Conservation Commission authorizing operation of a waste-
water treatment facility;
(C) possess a department approved research proposal
involving use of harmful or potentially harmful exotic fish, shellfish
or aquatic plants; or
(D) operate a public aquarium approved for display of
harmful or potentially harmful exotic fish, shellfish or aquatic plants;
(2) complete and submit an initial exotic species permit
application on a form provided by the department;
(3) submit an accurate-to-scale plat of the facility specif-
ically including, but not limited to, location of:
(A) all private facilities and owner’s name and
physical address including a designation on the plat of all private
facilities which will be used for possession of harmful or potentially
harmful exotic species;
(B) all structures which drain private facilities;
(C) all points at which private facility effluent is
discharged from the private facilities or the fish farm;
(D) all structures designed to prevent escapement of
harmful or potentially harmful species from the fish farm;
(E) any vats, raceways, or other structures to be used
in holding harmful or potentially harmful exotic species;
(4) demonstrate to the department that an existing fish
farm, private facility or wastewater treatment facility meets require-
ments of §57.129 of this title (relating to Exotic Species Permit:
Private Facility Criteria);
(5) remit to the department all applicable fees.
(c) Applicants for an exotic species permit for culture of
harmful or potentially harmful exotic shellfish must meet all exotic
species permit application requirements and requirements for disease
free certification as listed in §57.114 of this title (relating to Health
Certification of Exotic Shellfish).
(d) An applicant for an exotic species permit shall provide
upon request from the department documentation necessary to iden-
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tify any harmful or potentially harmful exotic species and confirm
the source of origin for the species for which a permit is sought.
(e) An applicant for an Exotic Species Permit whose facility
is located within the harmful or potentially harmful exotic species
exclusion zone as defined in §57.111 of this title (relating to
Definitions) must submit an Emergency Plan to the department for
review and approval. The plan shall include measures sufficient to
prevent release or escapement of permitted harmful or potentially
harmful exotic species into public water during a natural catastrophe
(such as a hurricane or flood).
§57.118. Exotic Species Permit Issuance.
(a) The department may issue an Exotic Species Permit only
to:
(1) a licensed Fish Farmer and only for species listed in
§57.113(c)-(e) of this title (relating to Exceptions);
(2) a wastewater treatment facility operator only for
possession and use of waterhyacinth;
(3) department approved research programs; or
(4) a public aquarium for display purposes only.
(b) The department may issue an exotic species permit upon
a finding by the department that:
(1) all application requirements as set out in §57.117 of
this title (relating to Exotic Species Permit: Fee and Application
Requirements) have been met;
(2) the fish farm operated by the applicant and named in
the permit meets or will meet the design criteria listed in §57.129 of
this title (relating to Exotic Species Permit: Private Facility Criteria);
(3) the applicant has complied with all provisions of the
Parks and Wildlife Code, §66.007, §66.015, and these rules during
the one-year period preceding the date of application.
(c) Permits issued for fish farms, private facilities or waste-
water treatment facilities under construction shall not authorize pos-
session of harmful or potentially harmful exotic fish, shellfish or
aquatic plants until such time as the department has certified that the
fish farm, private facilities or wastewater treatment facility as-built
meets the requirements in §57.129 of this title (relating to Exotic
Species Permit: Private Facility Criteria).
§57.119. Exotic Species Permit: Requirements for Permittee.
(a) A copy of the Exotic Species Permit shall be:
(1) made available for inspection upon request of autho-
rized department personnel; and
(2) prominently displayed on the premises of the fish
farm, private facilities or wastewater treatment facility named in the
permit.
(b) Permittee must provide access to all facilities covered by
the application to authorized department personnel during any hours
in which operations pursuant to the exotic species permit are ongoing.
(c) If a permittee discontinues fish farming, research activi-
ties or public aquarium display involving harmful or potentially harm-
ful exotic species or discontinues wastewater treatment utilizing wa-
terhyacinth, the permittee shall:
(1) immediately and lawfully sell, transfer or destroy all
remaining individuals of that species in possession; and
(2) notify the department’s aquaculture coordinator at
least 14 days prior to cessation of operation.
(d) Upon a request, a permittee shall provide an adequate
number of fish, shellfish, or aquatic plants to authorized department
employees for identification and analyses.
(e) In the event that the fish farm, private facilities or a
wastewater treatment facility of a permit holder appears in imminent
danger of overflow, flooding, or release of harmful or potentially
harmful exotic fish, shellfish or aquatic plants into public water, the
permittee shall:
(1) immediately notify the department aquaculture coor-
dinator;
(2) immediately begin implementation of the department
approved Emergency Plan.
(f) Except in case of an emergency, a holder of an exotic
species permit authorizing possession of Penaeus vannamei must
notify the department at least 72 hours prior to, but not more than
seven days prior to any harvesting of permitted shellfish. In an
emergency beyond the control of the permittee, notification of harvest
must be made as early as practicable prior to beginning of harvest
operations.
(g) A holder of an exotic species permit authorizing pos-
session of harmful or potentially harmful exotic species may sell or
transfer ownership of live individuals only to the holder of a valid ex-
otic species permit specifically authorizing possession of transferred
species.
(h) Upon discovery of release or escapement of harmful
or potentially harmful exotic fish or shellfish from any private
facilities authorized in an exotic species permit, the permittee must
immediately halt discharge of all private facility effluent from the
fish farm. If the permittee’s private facility is located within a fish
farm complex, upon discovery or release or escapement of harmful or
potentially harmful fish or shellfish, the permittee must immediately
halt discharge of all private facility effluent.
(i) A holder of an exotic species permit must notify the
department’s aquaculture coordinator in the event of escapement or
release of harmful or potentially harmful exotic fish or shellfish,
within two hours of discovery.
(j) All devices required in the exotic species permit for
prevention of discharge of harmful or potentially harmful exotic fish,
shellfish, or aquatic plants must be in place and properly maintained
prior to and at all times such species are in possession.
(k) All private facility effluent discharged from a fish farm
holding exotic harmful or potentially harmful species must be routed
through all devices for prevention of discharge of exotic species as
required in the permit.
(l) A permittee must notify the department’s aquaculture
coordinator in the event of change of ownership of the fish farm
named in that permittee’s exotic species permit. Notification must be
made immediately.
(m) Permits are not transferable from site to site or from
person to person.
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§57.120. Exotic Species Permit: Expiration and Renewal.
(a) Exotic Species Permits required by these rules expire on
December 31 of the year issued.
(b) The department may renew an Exotic Species Permit
upon finding that:
(1) the applicant has met application requirements in
§57.117 of this title (relating to Exotic Species Permit: Fee and
Application Requirements);
(2) the facility will meet all applicable facility design
criteria listed in §57.129 of this title (relating to Exotic Species
Permit: Private Facility Criteria);
(3) the applicant has complied with all provisions of the
Parks and Wildlife Code §66.007, §66.015, and these rules during the
one-year period preceding the date of agency action on the application
for renewal; and
(4) the applicant has submitted a renewal application and
all required annual and quarterly reports to the department as required
in §57.123(a) and (b).
§57.121. Exotic Species Permit–Amendment.
(a) Exotic species permits may be amended upon a finding
by the department that:
(1) the applicant has complied with all provisions of the
Parks and Wildlife Code, §66.007, §66.015, all conditions in permit,
and these rules during the one-year period preceding the date of
application;
(2) the applicant has met all applicable application re-
quirements under §57.117 of this title (relating to Exotic Species
Permit–Fee Application Requirements); and
(3) the facilities as altered will meet the private facility
criteria in §57.129 of this title (relating to Exotic Species Permit).
(b) Exotic species permits must be amended to reflect any:
(1) addition or deletion of species of harmful or poten-
tially harmful exotic fish, shellfish, or aquatic plants held pursuant to
the permit;
(2) intended redistribution of harmful or potentially harm-
ful fish, shellfish, and aquatic plants into private facilities not autho-
rized in the permit;
(3) change in methods of preventing discharge of harm-
ful or potentially harmful exotic fish, shellfish, and aquatic plants;
(4) change in discharge of private facility effluent from
fish farms or wastewater treatment facilities; and
(5) change in existing design criteria listed in §57.129 of
this title (relating to Exotic Species Permit–Private Facility Criteria).
(c) Applicants seeking amendment of exotic species permits,
including those issued prior to January 23, 1992, must meet all
application requirements listed in §57.117 of this title (relating
to Exotic Species Permit–Fee and Application Requirements) and
facility design criteria listed in §57.129 of this title (relating to Exotic
Species Permit–Private Facility Criteria).
§57.122. Appeal.
An opportunity for hearing shall be provided to the applicant or permit
holder for any denial of an exotic species permit or a triploid grass
carp permit or where the terms of issuance are different from those
requested by the applicant.
(1) Requests for hearings shall be made in writing to
the department no more than 30 days from receipt of the denial
notification.
(2) All hearings shall be conducted in accordance with
the rules of practice and procedure of the Texas Parks and Wildlife
Department and the Administrative Procedure and Texas Register
Act.
§57.123. Exotic Species Permit Reports.
(a) The Exotic Species Permit holder shall submit an annual
report that accounts for importation, possession, transport, sale,
transfer or other disposition of any harmful or potentially harmful
exotic species handled by the permittee. This report shall be
submitted on forms provided by the department with the application
and shall be due January 10 of each year.
(b) An Exotic Species Permit holder who has imported,
possessed, transported, transferred or sold triploid grass carp shall
submit a quarterly report to the department on or before April 10,
July 10, and October 10 of each year. This report shall be submitted
on a form provided by the department and shall include:
(1) a copy of each exotic species transport invoice issued
during the past quarterly period; and
(2) a copy of each triploid grass carp certification received
by the permittee for triploid grass carp purchased during the past
quarterly period.
§57.124. Triploid Grass Carp; Sale, Purchase.
(a) Triploid grass carp may be sold only by a holder of an
exotic species permit authorizing possession of triploid grass carp,
and only to:
(1) a person in possession of a valid exotic species permit
authorizing possession of triploid grass carp; or
(2) a person in possession of a valid triploid grass carp
permit, and only in an amount less than or equal to that number
specified in the permit.
(b) A person who holds a valid triploid grass carp permit
may purchase triploid grass carp only from a Texas fish farmer in
possession of a valid exotic species permit authorizing possession of
triploid grass carp, and only in an amount less than or equal to that
number specified in the triploid grass carp permit.
(c) A holder of an exotic species permit may obtain triploid
grass carp only from:
(1) the holder of a valid exotic species permit authorizing
possession of triploid grass carp; or
(2) a lawful source outside of the state.
(d) A fish farmer in possession of an exotic species permit
must notify the department not less than 72 hours prior to taking
possession of any and all shipments of triploid grass carp received
from any source. Notification must include:
(1) number of triploid grass carp being purchased;
(2) source of triploid grass carp;
(3) final destination of triploid grass carp;
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(4) name of certifying authority who conducted triploid
grass carp certification; and
(5) name, address and fish farmer’s license number (if
applicable) of both shipper and receiver.
§57.125. Triploid Grass Carp Permit; Application, Fee.
(a) The department may issue a triploid grass carp permit
to private individuals for stocking of triploid grass carp in private
waters.
(b) To be considered for a triploid grass carp permit, the
applicant shall:
(1) complete an initial triploid grass carp permit applica-
tion on a form provided by the department;
(2) submit this application to the department not less than
30 days prior to the proposed stocking date; and
(3) remit to the department the sum of the cost of the
triploid grass carp permit application fee and the triploid grass carp
user fee.
(c) The department shall charge a triploid grass carp permit
application fee in the amount of the sum of a $15 application flat
fee plus $2.00 for each triploid grass carp requested on the triploid
grass carp permit application form. In the case of permit denial, the
triploid grass carp permit application flat fee is not refundable. The
$15 flat fee will be waived in the case of applications to stock triploid
grass carp in public water.
(d) An applicant for a triploid grass carp permit or a permittee
shall allow inspection of their facilities and ponds or lakes by
authorized employees of the department during normal business
hours.
§57.126. Triploid Grass Carp Permit; Terms of Issuance.
(a) The department may issue a triploid grass carp permit
upon a finding that:
(1) applicant has completed and submitted to the depart-
ment a triploid grass carp permit application;
(2) applicant has remitted to the department all pertinent
fees;
(3) all information provided in the triploid grass carp
permit application is true and correct;
(4) applicant has not been finally convicted, within the last
year, for violation of the Parks and Wildlife Code, §66.007, §66.015,
or these rules;
(5) issuance of a triploid grass carp permit is consistent
with department fisheries or wildlife management activities;
(6) issuance of a triploid grass carp permit is consistent
with the Parks and Wildlife Commission’s environmental policy;
(7) issuance of a triploid grass carp permit and subsequent
stocking does not conflict with specific management objectives of the
department; and
(8) issuance of a triploid grass carp permit and subsequent
stocking will not detrimentally affect threatened or endangered
species populations, or their habitat; and
(9) issuance of a triploid grass carp permit and subsequent
stocking will not detrimentally affect coastal wetland and estuarine
ecosystems.
(b) A permittee shall allow, upon request, the take of a
reasonable number of grass carp from the permittee’s body of water
by department personnel for determination of triploid status.
(c) In determining the number of triploid grass carp autho-
rized for possession under a triploid grass carp permit the department
shall consider the surface area of the pond or lake named in the per-
mit application, and as appropriate, the percentage of the surface area
infested by aquatic vegetation.
§57.127. Triploid Grass Carp Permit; Denial.
The department may deny a triploid grass carp permit upon a finding
that the applicant fails to satisfy any of the required criteria for
issuance of a permit listed in §57.124 of this title (relating to Triploid
Grass Carp; Sale, Purchase).
§57.128. Exotic Species Permits, Triploid Grass Carp Permits;
Revocation.
The department may revoke an exotic species permit or a triploid
grass carp permit upon a finding that the permittee has violated any
provision in these rules or rules promulgated under the Parks and
Wildlife Code, §66.015, or any conditions of the permit during the
valid permit period.
§57.129. Exotic Species Permit: Private Facility Criteria.
(a) The fish farm or wastewater treatment facility must be
designed to prevent discharge of water containing adult or juvenile
harmful or potentially harmful exotic species, their eggs, seeds or
other reproductive parts from the permittee’s property.
(b) Fish farms holding harmful or potentially harmful exotic
fish or shellfish shall have at least three appropriately designed and
constructed permanent screens placed between any point in the fish
farm where harmful or potentially harmful exotic fish or shellfish are
intended to be in water on the fish farm and the point where private
facility effluent first leaves the fish farm.
(1) Screen mesh shall be of an appropriate size for each
stage of exotic fish or shellfish growth and development.
(2) One screen must be permanently affixed in front of
the final discharge pipe in the harvest structure and remain in place
while the pond is in use. This screen and backing material must be of
sufficient strength to withstand a water level differential of the height
of the discharge area.
(3) At those facilities which discharge into public waters,
one screen must be secured over the terminal end of the discharge
pipe at all times. This screen must be secured in such a fashion as
to prevent escape of permitted species. A second, additional screen
must be secured over the terminal end of the discharge pipe during
all harvest activities.
(4) Screens must be designed and constructed such that
screens can be maintained and cleaned without reducing the level of
protection against release of harmful or potentially harmful exotic
fish or shellfish. The department may approve alternate methods of
preventing discharge of harmful or potentially harmful exotic fish or
shellfish upon a finding that those methods are at least as effective
in preventing discharge of adult or juvenile harmful or potentially
harmful exotic species, their eggs, or other reproductive parts from
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the permittee’s property. The point of discharge of all mechanical
harvesting devices must be double screened to prevent escapement
of harmful or potentially harmful fish or shellfish.
(c) Fish farms which are to contain species or hybrids of
species listed in §57.113(c)-(e) of this title (relating to Exceptions)
and wastewater treatment facilities containing waterhyacinth which
are within the 100-year flood plain, referred to as Zone A on the
National Flood Insurance Program Flood Insurance Rate Map, must
be enclosed within an earthen or concrete dike or levee constructed
in such a manner to exclude all flood waters and such that no section
of the crest of the dike or levee is less than one foot above the 100-
year flood elevation. Dike design or construction must be approved
by the department before issuance of a permit.
(d) Fish farms containing harmful or potentially harmful
exotic shellfish shall be capable of segregating stocks of shellfish
which have not been certified as free of disease from other stocks of
shellfish on that fish farm.
(e) A fish farm containing harmful or potentially harmful
exotic fish or shellfish must have in place security measures designed
to prevent unrestricted or uncontrolled access to any private facilities
containing harmful or potentially harmful exotic fish or shellfish.
Security measures must prevent unauthorized removal of such species
from the fish farm.
(f) For fish farms that are part of a fish farm complex, the
following additional facility standards shall apply.
(1) Each permittee shall maintain in the common drainage
at least one screen for preventing the movement of harmful or
potentially harmful exotic fish or shellfish between the point where
private facility effluent from the permittee’s fish farm enters the
common drainage and each point where an adjacent fish farmer’s
private facility effluent enters the common drainage. The adequacy
of design and construction of such screens or other structures shall
be determined by the department as provided in subsection (a)(1) of
this section.
(2) Each permittee within the complex must have author-
ity to stop the discharge of private facility effluent from the complex
in the event of escapement or release of such fish or shellfish from
that permittee’s fish farm.
§57.130. Exotic Species Interstate Transport Permit.
(a) Transport of live harmful or potentially harmful exotic
species originating from a point of origin outside the state of Texas
and being transported through Texas to a destination outside of the
state of Texas is prohibited except by the holder of an Exotic Species
Permit or an Exotic Species Interstate Transport Permit.
(b) Anyone transporting live harmful or potentially harmful
exotic species must provide documentation accounting, collectively,
for all exotic species being transported.
§57.131. Exotic Species Interstate Transport Permit: Application
and Issuance.
(a) The department shall charge a nonrefundable Exotic
Species Interstate Transport Permit application fee of either:
(1) $25 for individual permits; or
(2) $100 for an annual permit.
(b) To apply for an Exotic Species Interstate Transport Permit
an applicant shall:
(1) complete and submit an Exotic Species Interstate
Transport Permit application on a form provided by the department;
(2) remit to the department aquaculture coordinator all
applicable fees.
(c) An applicant for an Exotic Species Interstate Transport
Permit shall provide documentation upon request from the department
necessary to identify any harmful or potentially harmful exotic species
and source of origin of the species for which the permit is sought.
(d) The department may issue an Exotic Species Interstate
Transport Permit upon a finding that all provisions of subsections
(a)-(c) of this section have been met.
§57.132. Exotic Species Interstate Transport Permit: Permittee
Requirements.
(a) A copy of the Exotic Species Interstate Transport Permit
shall be made available for inspection immediately upon request of
authorized department personnel.
(b) Permittee must provide access to shipments of exotic
species to authorized department personnel during the effective date
of the permit.
(c) Permittee must notify the department’s aquaculture coor-
dinator in writing or by facsimile transmission at least 72 hours prior
to transport of live harmful or potentially harmful exotic species in-
dicating transport date, intended transportation route, and name and
physical address of recipient.
(d) While transporting harmful or potentially harmful exotic
species within the state of Texas, a holder of an Exotic Species
Interstate Transport Permit must notify the department’s aquaculture
coordinator in the event of escapement or release of harmful or
potentially harmful exotic species within two hours of release.
(e) Except as provided by the terms and conditions of the
Exotic Species Interstate Transport Permit, offloading or transfer of
shipments of harmful or potentially harmful exotic species in the state
of Texas is prohibited.
§57.133. Exotic Species Interstate Transport Permit: Expiration and
Renewal.
(a) Exotic Species Interstate Transport Permits expire as
stated on the permit.
(b) A separate Exotic Species Interstate Transport Permit
must be issued for each vehicle, trailer or other such transporting
unit when transporting live harmful or potentially harmful species
through the state.
§57.134. Penalties.
The penalties for violation of this subchapter are prescribed by Parks
and Wildlife Code, §66.012.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 5, 1996.
TRD-9612961
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996
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Subchapter D. Grazing Leases, Sale of Products
and Remo
31 TAC §§65.131–65.132
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Parks and Wildlife Department proposes repeal of
§§65.131-65.132 concerning Grazing Leases, Sale of Products,
and Removal of Furbearing Animals and Reptiles. This action
represents repeal of redundant sections of the Texas Adminis-
trative Code. These sections represent a restatement of exist-
ing statutes and are proposed for repeal as part of the Com-
mission’s regulations sunset process.
Dr. Bill Harvey, Regulatory Coordinator, has determined that
for each of the first five years the repeal of rules as proposed
is in effect, there will be no fiscal implications for state or local
governments.
Dr. Harvey also has determined that for each of the first five
years the repeal of rules as proposed is in effect the public
benefit anticipated as a result of the repeal as proposed will
be removal of redundant sections of the Texas Administrative
Code.
There will be no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the repeal of rules as proposed.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, Government Code §2001.022, as this
agency has determined that the repealed rules as proposed
will not impact local economies.
Comments on the proposed repeal of rules may be submitted to
Robert Macdonald, Wildlife Division, Texas Parks and Wildlife
Department, 4200 Smith School Road, Austin, Texas 78744;
(512) 389-4775 or 1 (800) 792-1112, Ext. 4775.
The repeals are proposed under Parks and Wildlife Code
§12.008 and §81.404.




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 5, 1996.
TRD-9612959
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996
For further information, please call: 1 (800) 792–1112 or (512) 389–
4642
♦ ♦ ♦
Subchapter E. Farm Leases
31 TAC §§65.141–65.142
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Parks and Wildlife Department proposes repeal of
§§65.141-65.142, concerning Farm Leases. This action rep-
resents repeal of redundant sections of the Texas Administra-
tive Code. These sections represent a restatement of existing
statutes and are proposed for repeal as part of the Commis-
sion’s regulations sunset process.
Dr. Bill Harvey, Regulatory Coordinator, has determined that
for each of the first five years the repeal of rules as proposed
is in effect, there will be no fiscal implications for state or local
governments.
Dr. Harvey also has determined that for each of the first five
years the repeal of rules as proposed is in effect the public
benefit anticipated as a result of the repeal as proposed will
be removal of redundant sections of the Texas Administrative
Code.
There will be no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the repeal of rules as proposed.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, Government Code §2001.022, as this
agency has determined that the repealed rules as proposed
will not impact local economies.
Comments on the proposed repeal of rules may be submitted to
Robert Macdonald, Wildlife Division, Texas Parks and Wildlife
Department, 4200 Smith School Road, Austin, Texas 78744;
(512) 389-4775 or 1 (800) 792-1112, Ext. 4775.
The repeals are proposed under Parks and Wildlife Code
§12.008.




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 5, 1996.
TRD-9612958
William D. Harvey, Ph.D.
Regulatory Coordinator
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Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996
For further information, please call: 1 (800) 792–1112 or (512) 389–
4642
♦ ♦ ♦
Subchapter G. Threatened and Endangered
Nongame Species
31 TAC §§65.171-65.174, 65.180, 65.181
The Texas Parks and Wildlife Department proposes new
§§65.171-65.174, 65.180, and 65.181, concerning the take,
possession, and transportation of threatened nongame and
endangered species. The proposal published in this issue
replaces the proposal published in the July 26, 1996, issue of
the Texas Register (21 TexReg 7015), which has been with-
drawn. The department will hold a public hearing concerning
the proposed regulations, the specific details of which are
described in a notice published in the In Addition section of
this issue of the Texas Register.
The new sections are necessary to fulfill the department’s
statutory duty to insure the continued ability of nongame fish
and wildlife to perpetuate themselves successfully.
The new sections will function by designating certain species
of fish and wildlife as threatened or endangered and by
specifying the conditions under which such species may be
taken, possessed, transported, or propagated.
Robert Macdonald, Wildlife Division regulations coordinator,
has determined that for each of the first five years that the new
sections as proposed are in effect, there will be no additional
fiscal implications to state or local governments as a result of
enforcing or administering the new sections.
Mr. Macdonald also has determined that for each of the first
five years the new sections as proposed are in effect, the public
benefit anticipated as a result of enforcing the new sections as
proposed will be the protection and management of threatened
and endangered nongame fish and wildlife. There are no
anticipated economic costs to persons required to comply with
the new sections as proposed.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, Government Code, §2001.022, as this
agency has determined that the new sections as proposed will
not impact local economies.
The department has determined that there will not be a taking
of private property, as defined by Government Code, Chapter
2007, as a result of the proposed new sections. A copy of the
analysis is available from the Wildlife Division upon request.
Comments on the proposed new sections may be submitted
to Gary Graham, Wildlife Division, Texas Parks and Wildlife
Department, 4200 Smith School Road, Austin, Texas 78744;
(512) 912-7045.
The new sections are proposed under Parks and Wildlife Code,
Chapters 43, 67, and 68, which provide the Commission with
the authority to establish regulations governing the take, pos-
session, transportation, and propagation of nongame species
of fish and wildlife.
The new sections affect Parks and Wildlife Code, Chapters 43,
67, and 68.
§65.171. Closed Seasons.
Except as otherwise provided in this subchapter, no person may:
(1) take, possess, transport, export, sell or offer for sale,
or ship any species of fish or wildlife listed in this subchapter as
threatened ; or
(2) possess, transport, export, sell, or offer for sale goods
made from fish or wildlife listed in this subchapter as threatened.
§65.172. Threatened Species.
The following species are hereby designated as threatened species:
Figure 1: 31 TAC §65.172
§65.173. Permit Exceptions.
No permit is required to:
(1) to take or transport species listed in this subchapter to
the nearest Department of Health or medical facility if the species
poses an immediate threat to human safety or welfare;
(2) to transport within this state mounted or preserved
specimens of species listed in this subchapter, provided that any
transfer is:
(A) without monetary consideration and is between
educational or research institutions, nonprofit municipal zoological
gardens, or nonprofit foundations or associations; and
(B) the specimens were originally obtained under a
valid scientific or zoological permit. A copy of the voucher or other
evidence of transfer shall be forwarded to the department within 20
days following the transfer, and shall specifically indicate the types
and numbers of specimens transferred.
(3) possess and transport live, mounted, or preserved
specimens of species legally collected in another state, except that a
copy of a valid out-of-state permit authorizing the possession of the
specimens must accompany each specimen during transport within
this state and must be retained by the person or institution possessing
the specimen.
§65.174. Exception.
The provisions of this subchapter do not apply to live, mounted,
or preserved specimens of species listed in this subchapter that were
acquired from the wild in this state prior to March 1, 1987. Offspring
born in captivity from specimens possessed under this section shall be
reported to the Endangered Species Branch of the Wildlife Division
within 30 days of birth for authorization of possession. Proof of legal
possession must be provided upon demand of the department.
§65.180. Endangered Species.
The provisions of Parks and Wildlife Code, Chapter 68, apply to the
following species of fish and wildlife:
Figure 2: 31 TAC §65.180
§65.181. Penalties.
Penalties for violation of this subchapter are prescribed by Texas
Parks and Wildlife Code Chapter 43, Subchapter C; Chapter 67; and
Chapter 68.
PROPOSED RULES September 17, 1996 21 TexReg 8899
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 6, 1996.
TRD-9613083
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996
For further information, please call: 1 (800) 792–1112 or (512) 389–
4642
♦ ♦ ♦
Subchapter U. Expiration Provision
31 TAC §65.701
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Texas Parks and Wildlife Department proposes repeal of
§65.701, concerning Expiration Provisions. All sections of 31
TAC Chapter 65, Wildlife, will have been acted upon prior to
the expiration date of December 31, 1996 set by the Parks
and Wildlife Commission. These actions render this section
redundant.
Dr. Bill Harvey, Regulatory Coordinator, has determined that
for each of the first five years the repeal of rules as proposed
is in effect, there will be no fiscal implications for state or local
governments.
Dr. Harvey also has determined that for each of the first five
years the repeal of rules as proposed is in effect the public
benefit anticipated as a result of the repeal as proposed will
be removal of redundant sections of the Texas Administrative
Code.
There will be no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the repeal of rules as proposed.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, Government Code §2001.022, as this
agency has determined that the repealed rules as proposed
will not impact local economies.
Comments on the proposed repeal of rules may be submitted
to Dr. Bill Harvey, Executive Office, Texas Parks and Wildlife
Department, 4200 Smith School Road, Austin, Texas 78744;
(512) 389-4642 or 1 (800) 792-1112, Ext. 4642.
The repeal is proposed under authority of Government Code,
§§2001.021-2001.052.
The proposed repeal of rules affects Government Code,
§§2001.021-2001.52.
§65.701. Expiration Provision.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 5, 1996.
TRD-9612960
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996
For further information, please call: 1 (800) 792–1112 or (512) 389–
4642
♦ ♦ ♦
Subchapter V. Wildlife Management Association
Area Hunting Lease License
The Texas Parks and Wildlife Department proposes the re-
peal of existing §§65.801, 65.802, and 65.804-65.807, and
new §65.801, concerning wildlife management association area
hunting lease license. The repeals and new section are neces-
sary to eliminate regulations that duplicate statutory provisions
and to provide the minimum amount of regulatory language nec-
essary to carry out the intent of Parks and Wildlife Code, Chap-
ter 81, Subchapter D.
The repeals and new section will function by establishing
definitions necessary to implement the provisions of Parks and
Wildlife Code, Chapter 81, Subchapter D and consistent with
the rulemaking authority granted by that chapter.
Robert Macdonald, Wildlife Division regulations coordinator,
has determined that for each of the first five years that the
repeals and new section as proposed are in effect, there will be
no additional fiscal implications to state or local governments
as a result of enforcing or administering the repeals and new
section.
Mr. Macdonald also has determined that for each of the first five
years the repeals and new section as proposed are in effect the
public benefit anticipated as a result of enforcing the repeals and
new section as proposed will be the elimination of unnecessary
regulatory language.
There are no anticipated economic costs to persons required to
comply with the repeals and new section as proposed.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, Government Code, §2001.022, as this
agency has determined that the repeals and new section as
proposed will not impact local economies.
The department has determined that there will not be a taking
of private property, as defined in Government Code, Chapter
2007, as a result of the proposed repeals and new section.
Comments on the proposed repeals and new section may be
submitted to Robert Macdonald, Wildlife Division, Texas Parks
and Wildlife Department, 4200 Smith School Road, Austin,
Texas 78744; (512) 389-4638 or 1 (800) 792-1112, Ext. 4638.
31 TAC §§65.801–65.807
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(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The repeal and new sections are proposed under Parks and
Wildlife Code, Chapter 81, Subchapter D, which provides
the Commission with the authority to establish regulations
necessary to implement that subchapter.
The repeals and new section affect Parks and Wildlife Code,




§65.805. Annual Records and Reports.
§65.806. Tagging of Deer.
§65.807. Penalties.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 5, 1996.
TRD-9612964
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996




The repeal and new sections are proposed under Parks and
Wildlife Code, Chapter 81, Subchapter D, which provides
the Commission with the authority to establish regulations
necessary to implement that subchapter.
The repeals and new section affect Parks and Wildlife Code,
Chapter 81, Subchapter D.
§65.801. Definitions.
The following words and terms, when used in this subchapter,
shall have the following meanings, except where the context clearly
indicates otherwise.
Boundary-A road, transmission line, natural feature, landmark, or
any combination thereof, that serves to delineate the dimensions of a
wildlife management association area.
Proximate-Within one-half mile of a wildlife management association
area boundary.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 5, 1996.
TRD-9612963
William D. Harvey, Ph.D.
Regulatory Coordinator
Texas Parks and Wildlife Department
Earliest possible date of adoption: October 18, 1996
For further information, please call: 1 (800) 792–1112 or (512) 389–
4642
♦ ♦ ♦
Chapter 69. Resource Protection
Endangered, Threatened, and Protected Native
Plants
31 TAC §§69.1–69.9
The Texas Parks and Wildlife Department proposes new
§§69.1-69.9, concerning protected, threatened, and endan-
gered plants. The proposal published in this issue replaces
the proposal published in the July 26, 1996, issue of the Texas
Register (21 TexReg 7015), which has been withdrawn.
The new sections are necessary to streamline and simplify ex-
isting regulations before they are subject to automatic nullifica-
tion under the terms of §69.81.
The new sections will function by setting forth the criteria under
which scientific and commercial plant permits are issued for
the take, possession, transport, and propagation of protected,
threatened, and endangered native plants; set forth reporting
requirements; and provide for penalties and fees.
Robert Macdonald, Wildlife Division regulations coordinator,
has determined that for each of the first five years that the new
sections as proposed are in effect, there will be no additional
fiscal implications to state or local governments as a result of
enforcing or administering the new sections.
Mr. Macdonald also has determined that for each of the first
five years the new sections as proposed are in effect:
The public benefit anticipated as a result of enforcing new
sections as proposed will be the protection and management of
protected, threatened, and endangered native plants. There are
no anticipated economic costs to persons required to comply
with the new sections as proposed.
The department has not filed a local impact statement with the
Texas Employment Commission as required by the Adminis-
trative Procedure Act, Government Code, §2001.022, as this
agency has determined that the new sections as proposed will
not impact local economies.
The department has determined that there will not be a taking
of private property, as defined by Government Code, Chapter
2007, as a result of the proposed new sections. A copy of the
analysis is available from the Wildlife Division upon request.
Comments on the proposed new sections may be submitted
to Gary Graham, Wildlife Division, Texas Parks and Wildlife
Department, 4200 Smith School Road, Austin, Texas 78744;
(512) 912-7045.
The new sections are proposed under Parks and Wildlife Code,
Chapter 88, which provide the Commission with the authority
to establish regulations implementing the provisions of that
chapter.
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The new sections affect Parks and Wildlife Code, Chapter 88.
§69.1. Permit Required.
Except as provided in Parks and Wildlife Code, §88.009, no person
may:
(1) take, possess, transport, or sell an endangered, threat-
ened, or protected native plant from the public lands of this state
unless that person possesses a valid scientific plant permit authoriz-
ing such activity.
(2) take, possess, transport, or sell an endangered, threat-
ened, or protected native plant for commercial purposes from private
lands unless that person possesses a valid commercial plant permit
authorizing such activity.
§69.2. Scientific Plant Permit.
(a) Only the individuals named on a scientific plant permit
are authorized to conduct the activities authorized by a permit issued
under this chapter.
(b) Qualifications. A scientific plant permit shall be issued
only to a person who provides evidence to the department’s satisfac-
tion that:
(1) there exists a legitimate scientific need to conduct
research and that the information obtained will benefit the department
in the management of the target species;
(2) the research would not substantially or unnecessarily
duplicate existing research conducted under other permits issued
under this subchapter;
(3) the applicant possesses or has access to facilities to
properly care for the permitted plants;
(4) the applicant possesses a degree or certification in a
botanical or horticultural discipline or possesses letters of recommen-
dation from two acknowledged authorities in a botanical or horticul-
tural discipline, and;
(5) the proposed research follows generally accepted
principles of experimental design.
(c) Application requirements. Prior to permit issuance, an
applicant for a scientific plant permit shall submit to the department:
(1) a completed application on a form supplied by the
department;
(2) a letter of recommendation from each of two people in
the field of botany or horticulture attesting to the professional status
or competence that qualifies the applicant to conduct the proposed
research;
(3) a letter of permission from an agency or entity to take
plants on lands under the jurisdiction of the agency or entity; and
(4) the name of each person assisting in the collecting and
transporting of endangered, threatened, or protected plants.
(d) Special provisions.
(1) A permit may be amended at any time during the
permit year to reflect changes in the propagation, educational, or
scientific studies of the permittee, provided the amendment satisfies
the criteria set forth in subsection (b) of this section.
(2) While conducting any permit activities on public
lands, each person named on a permit shall carry copies of the permit
and the letter of permission required by subsection (b) (3) of this
section, and shall produce such documents upon demand by a game
warden.
(3) Specimens collected under a scientific plant permit
may not be sold or bartered.
(4) Persons engaged in the selling or holding for sale of
native plants designated as endangered, threatened or protected are
prohibited from holding a scientific plant permit.
§69.3. Reporting Requirements.
By the date specified on the permit, a permittee shall complete and
submit an annual report on a form provided by the department. A
copy of any final report and/or publication relating to the permitted
activities shall also be submitted to the department.
§69.4. Renewal.
The department may require information in addition to that required
by paragraphs (1)-(4) of this section. Scientific plant permits shall be
renewed, provided:
(1) the permittee has submitted the annual report by the
date specified on the permit;
(2) the permittee has complied with all permit provisions;
(3) the permittee has demonstrated reasonable progress
toward the completion of research activities authorized by the permit;
and
(4) the permittee has not been convicted of a violation of
Parks and Wildlife Code.
§69.5. Commercial Plant Permit.
A commercial plant permit authorizes the take, possession, and/or
transport of protected, threatened, and endangered native plants from
private lands. A person applying for a Commercial Plant Permit shall
submit an application on a form provided by the department.
§69.6. Permit and Tag Fees.
The fee for the issuance of a Commercial Plant Permit is $50.
§69.7. Period of Validity.
All permits issued under this subchapter expire one year from the date
of issuance unless suspended or revoked by the executive director.
§69.8. Endangered and Threatened Plants.
(a) The following plants are endangered:
Figure 1: 31 TAC §69.8(a)
(b) The following plants are threatened:
Figure 2: 31 TAC §69.8(b)
§69.9. Penalties.
The penalties for a violation of any provision of this subchapter are
prescribed in Texas Parks and Wildlife Code, §88.011.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas on September 6, 1996.
TRD-9613081
William D. Harvey, Ph.D.
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Regulatory Coordinator
Texas Parks and Wildlife Department
Proposed date of adoption: November 7, 1996
For further information, please call: 1 (800) 792–1112 or (512) 389–
4642
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts
Chapter 3. Tax Administration
Subchapter D. Occupation Tax on Sulphur Pro-
ducers
34 TAC §3.41, §3.42
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§3.41 and §3.42, concerning the definition of a sulphur pro-
ducer and the due date for the sulphur tax reports and pay-
ments. The comptroller has determined that the consolidation
of sections involving similar subject matter will benefit taxpayers
by providing a more effective means of obtaining information.
The sections are being repealed in order to simplify the consol-
idation of related sections into a single section. The substance
of the current §3.41 and §3.42 will be included in the new §3.41,
concerning definition and due dates.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rules will not result in any fiscal implications to
the state or to units of local government.
Mr. Reissig also has determined that there will be no cost or
benefit to the public from the repeal of these rules. The repeals
are adopted under the Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses. There
are no additional costs to persons who are required to comply
with the repeals.
Comments on the repeals may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The repeals are proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforce-
ment of the provisions of the Tax Code, Title 2.
The repeals implement Tax Code, §111.002.
§3.41. Definition of Sulphur Producer.
§3.42. Due Date for the Sulphur Tax Reports and Payments.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
34 TAC §3.41
The Comptroller of Public Accounts proposes a new §3.41, con-
cerning definition and due dates. The comptroller has deter-
mined that the consolidation of sections involving similar sub-
ject matter will benefit taxpayers by providing a more effective
means of obtaining information. Therefore, current §3.41, con-
cerning definition of sulphur producers, is being proposed for
repeal. The new section consolidates the substance of the cur-
rent §3.41 with the text in §3.42, concerning due date for the
sulphur tax reports and payments.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing new
information regarding tax responsibilities. This rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The new section is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The new section implements the Tax Code, §§203.001,
203.052, and 203.053.
§3.41. Definition and Due Dates.
(a) A sulphur producer, as pertains to the occupation tax
on sulphur production, shall mean the person, firm, association,
or corporation who is responsible for the physical operation of the
facility where the sulphur is produced.
(b) The due date for the reports and tax payments of all
sulphur producers, currently required by the Tax Code, §203.052,
to be filed on the first day of each January, April, July, and October,
is extended to the last day of each January, April, July, and October,
respectively.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
PROPOSED RULES September 17, 1996 21 TexReg 8903
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
Subchapter O. State Sales and Use Tax
34 TAC §3.311 §3.352
The Comptroller of Public Accounts proposes the repeal of
§3.311 and §3.352, concerning auctioneers, and concerning
brokers and factors. The comptroller has determined that the
consolidation of sections dealing with similar subject matter
will benefit taxpayers by providing a more effective means of
obtaining information. The sections are being repealed in order
to simplify the consolidation of related sections into a single
section. The substance of the current §3.311 and §3.352 will be
included the new §3.311, concerning auctioneers, brokers, and
factors; except subsection (e) of §3.352, which will be included
new §3.286.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the repeals are in effect there will be
no fiscal implications to state or to units of local government as
a result of enforcing the repeals.
Mr. Reissig also has determined that for the first five years the
repeals are in effect there will be no cost or benefit to the public
from the repeal of these rules. The repeals are adopted under
the Tax Code, Title 2, and does not require a statement of fiscal
implications for small businesses. There are no additional costs
to persons who are required to comply with the repeals.
Comments on the repeals may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The repeals are proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeals implement Tax Code, §111.002.
§3.311. Auctioneers; Letter of Waiver.
§3.352. Brokers and Factors .




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463–4062
♦ ♦ ♦
34 TAC §3.311
The Comptroller of Public Accounts proposes new §3.311,
concerning auctioneers, brokers, and factors. The comptroller
has determined that the consolidation of sections dealing with
similar subject matter will benefit taxpayers by providing a
more effective means of obtaining information. Therefore,
current §3.311, concerning auctioneers, is being proposed for
repeal. The new section consolidates the substance of §3.311,
concerning auctioneers and §3.352, concerning brokers and
factors.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government as
a result of enforcing or administering the rule.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing new
information regarding tax responsibilities. This rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The new section is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The new section implements the Tax Code, §151.008 and
§151.024.
§3.311. Auctioneers, Brokers, and Factors.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
indicates otherwise.
(1) Auction or auctioning - The sale by an auctioneer of
tangible personal property by competitive bid.
(2) Auctioneer - A person who owns tangible personal
property or to whom tangible personal property has been consigned
and who offers the tangible personal property for sale at auction.
(3) Broker - A person who brings other people together
to bargain for the sale or purchase of taxable items. In absence of
contractual provisions to the contrary, a broker:
(A) may not have possession of property;
(B) cannot cause title of property to be transferred to
a purchaser without further action on the part of its owner; and
(C) has disclosed to the purchaser the identity of the
broker’s principal.
(4) Disclosed principal - A principal is considered to be
disclosed if before or at the time of sale the purchaser has been given
notice of the principal’s identity.
(5) Factor - A person who sells taxable items belonging
to a principal on consignment. A factor:
(A) has possession and control of property;
(B) can cause title of property to be transferred to a
purchaser without further action on the part of its owner; and
(C) has not disclosed to the purchaser the identity of
the factor’s principal.
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(6) Principal - A person who employs a broker or factor
to act in the principal’s behalf in negotiating with a purchaser for the
sale of a taxable item.
(b) Responsibility of an auctioneer.
(1) Sales tax is due from the purchaser on the sales price
of taxable items sold at auction.
(2) An auctioneer is responsible for collecting and remit-
ting to the comptroller any tax due on the sale of taxable items sold
at auction by the auctioneer.
(3) An auctioneer who does not receive payment for the
item sold, does not issue a bill of sale or invoice to the purchaser of
the item, and who does not issue a check or other remittance to the
owner of the item sold by the auctioneer is not considered a seller
responsible for the collection of the tax. In this instance, it is the
owner’s responsibility to collect and remit the tax.
(4) An auctioneer should not collect tax on the sale of
items which are exempt from sales tax such as motor vehicles, real
property, or livestock.
(5) Sales tax is not due on a sale of taxable items when the
owner of the item subsequently reclaims the property at the auction.
(c) Letter of waiver. A person, who is seeking an auction-
eer’s license and requires a letter of waiver as proof no sales tax
permit is required, may request a letter of waiver from the comptrol-
ler.
(1) A request for a letter of waiver from the comptroller
as proof no sales tax permit is required must be in writing and must
detail the basis or reason no sales tax permit is required.
(2) If the items being auctioned are exempt from sales tax
or if the auctioneer is not considered a seller, a letter of waiver will
be issued.
(3) A letter of waiver is valid only so long as there is no
change in the fact situation as originally presented to the comptroller.
(d) Responsibility of a broker.
(1) Sales tax is due on sales solicited by a broker if the
principal is a seller as defined by the Tax Code, §151.008; and the
sale would not otherwise meet the definition of an occasional sale
as found in §3.316 of this title (relating to Occasional Sales). The
principal is responsible for collecting and reporting the tax.
(2) Sales tax is not due on sales solicited by a broker if
the principal is not a seller and the sale would otherwise meet the
definition of occasional sale as found in §3.316 of this title (relating
to Occasional Sales).
(e) Responsibility of a factor. Sales tax is due on sales made
by a factor. A factor is required to collect and report tax on all sales.
(f) Reference. Auctioneers and factors should refer to
§3.286, of this title (relating to Seller’s and Purchaser’s Responsi-
bilities).




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463–4062
♦ ♦ ♦
Subchapter U. Public Utility Gross Receipts Tax
34 TAC §§3.511-3.513
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§§3.511-3.513, concerning due date for assessment, auditing,
records and assessments, and tax rate, gross receipts, exclu-
sions and rates. The comptroller has determined that the con-
solidation of sections involving similar subject matter will benefit
taxpayers by providing a more effective means of obtaining in-
formation. The sections are being repealed in order to simplify
the consolidation of related sections into a single section. The
substance of the current §§3.511-3.513, will be included in the
new §3.511, concerning tax rate, due dates, payments, exclu-
sions and auditing.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rules will not result in any fiscal implications to
the state or to units of local government.
Mr. Reissig also has determined that there will be no cost or
benefit to the public from the repeal of these rules. The repeals
are adopted under the Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses. There
are no additional costs to persons who are required to comply
with the repeals.
Comments on the repeals may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The repeals are proposed under the Tax Code, §111.002 and
§111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of the Tax Code, Title 2, and
other functions assigned to the comptroller by law.
The repeals implement Tax Code, §111.002 and §111.0022.
§3.511. Due Date for Assessment.
§3.512. Auditing, Records, Assessments.
§3.513. Tax Rate, Gross Receipts, Exclusions and Rates.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
PROPOSED RULES September 17, 1996 21 TexReg 8905
34 TAC §3.511
The Comptroller of Public Accounts proposes new §3.511,
concerning tax rate, due dates, payments, exclusions and
auditing. The comptroller has determined that the consolidation
of sections involving similar subject matter will benefit taxpayers
by providing a more effective means of obtaining information.
Therefore, current §3.511, concerning due date for assessment,
is being proposed for repeal. The new section consolidates
the substance of the current §3.511 with §3.512, concerning
auditing, records and assessments, and §3.513, concerning the
tax rate, gross receipts, exclusions and rates.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing new
information regarding tax responsibilities. This rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The new section is proposed under the Tax Code, §111.002 and
§111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of the Tax Code, Title 2, and
other functions assigned to the comptroller by law.
The new section implements Texas Civil Statutes, Article 1446c,
§§1.003(14), 1.351-1.353, 2.0011(1) and 3.002(9).
§3.511. Tax Rate, Due Dates, Payments, Exclusions and Auditing.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Gross receipts - Includes receipts from charges for
services, products, or commodities that are supplied or sold to an
ultimate consumer. The tax assessment is not imposed on receipts
derived from the sale of products or services that are purchased for
resale.
(2) Rate - Every compensation, tariff, charge, fare, toll,
rental, and classification, or any of them demanded, observed,
charged, or collected whether directly or indirectly by any public
utility for any service, product, or commodity included in Texas
Civil Statutes, Article 1446c, §2.0011(1) or §3.002(9), or any rules,
regulations, practices, or contracts affecting any compensation, tariff,
charge, fare, toll, rental, or classification.
(b) Tax rate. Each public utility within the jurisdiction of the
Public Utility Commission is assessed a tax equal to one-sixth of 1.0%
of its gross receipts from rates charged to the ultimate customers.
(c) Exclusions. Charges that represent taxes or assessments
levied on a utility taxpayer and that are passed on to its customers,
remain a part of the rate charged by the utility, and are receipts
subject to the tax. However, taxes that are levied on the consumers
and collected by utilities as agents for the taxing authority, are not
receipts, and are not subject to the tax.
(d) Due date. The assessment imposed by Texas Civil
Statutes, Article 1446c, §1.351, is due and payable, except as
provided in subsection (f) of this section, on August 15 of each
year. The payment and the report on the form prescribed by the
Comptroller of Public Accounts will be considered timely if received
by the comptroller or postmarked no later than midnight on August
15, except as provided in subsection (f)(1)-(3) of this section. The
report due on August 15 of each year is for the reporting period of
July 1 of the prior year through June 30 of the current year.
(e) Quarterly filer. A taxpayer subject to the assessment may
elect to make payments of the assessment on a quarterly basis, except
as provided in subsection (f) of this section. An election to do so
must be in writing and be received by the comptroller at least 30
days prior to August 15. If an election is made, the assessment for
the applicable quarters is due and payable as follows:
Figure: 34 TAC 3.511(e)
(f) Prepayment dates. A taxpayer subject to the assessment
is required to prepay the assessment due for the years 1995, 1996,
1997, and 1998. The prepayments will be based on the taxpayer’s
estimate of its gross receipts for the next year. After the August
15, 1994, report, all taxpayers will be required to file annual reports.
This subsection expires September 1, 1998. The required estimated
assessment payments due for August 15, 1995, 1996, 1997, and 1998
reports are payable as follows:
(1) 1995 - 50% by August 15, 1994, and 50% by February
15, 1995;
(2) 1996 - 50% by August 15, 1995, and 50% by February
15, 1996;
(3) 1997 - 50% by August 15, 1996, and 50% by February
15, 1997;
(4) 1998 - 50% by August 15, 1997, and the remainder
by August 15, 1998.
(g) Prepayment calculation. The required estimated assess-
ment payments will be determined in the following manner:
(1) the estimated assessments due for the years 1995,
1996, 1997, and 1998 are equal to the assessment due for the previous
annual report or previous four quarterly reports, whichever may apply,
or the actual assessment due; and
(2) any assessment amounts underpaid on assessments
due on August 15, 1995, August 15, 1996, or August 15, 1997, must
be paid by those respective dates. Any assessment amounts overpaid
shall be credited against the following assessments.
(h) Penalties and interest. Penalties and interest may apply
to the assessment and to the prepayment.
(1) If the amount paid pursuant to subsections (f) and (g)
of this section is less than the required estimated assessment amount,
a penalty of 10% will accrue on the difference between the required
estimated assessment amount and the amount actually remitted.
(2) If a required estimated assessment payment is not
timely, or no required estimated assessment payment is made, a
10% penalty will accrue on the required estimated assessment amount
determined pursuant to subsections (f) and (g) of this section.
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(3) A penalty of 10% will accrue on the additional
assessment due, pursuant to subsection (g)(2) of this section, if not
paid when the assessment is due.
(4) All payments and reports postmarked, or received if
not mailed, after the due date are late, and a penalty of 10% of
the assessment is due. Amounts delinquent for more than 30 days
shall draw interest at the rate of 12% per year on the assessment and
penalty due.
(i) Records. All taxpayers subject to the tax assessment
imposed by Texas Civil Statutes, Article 1446c, must keep adequate
records in order to accurately determine the amount of tax due and
payable for a period of at least four years, and make the records
available to the comptroller or his designated representative upon
request.
(j) Audits. Taxpayer accounts may be audited by authorized
representatives of the Comptroller of Public Accounts at any time
during regular business hours of the taxpayer. The audit will be
performed by examining any records, books or other information
which are maintained by the taxpayer. If the records are inadequate
to accurately reflect the gross receipts subject to the tax assessment,
the auditor will base the audit report on the best information available.
(k) Assessment limitation. The Comptroller of Public Ac-
counts may assess any unpaid tax assessment within four years after
the date the assessment was due and payable.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
Subchapter Z. Coastal Protection Fee
34 TAC §3.692, §3.693
The Comptroller of Public Accounts proposes the repeal of
§3.692 and §3.693, concerning definitions related to the coastal
protection fee and reporting requirements. The comptroller has
determined that the consolidation of sections dealing with sim-
ilar subject matter will benefit taxpayers by providing a more
effective means of obtaining information. The sections are be-
ing repealed in order to simplify the consolidation of related
sections into a single section. The new §3.692, concerning
definitions, reporting requirements and amount of fee, includes
the substance of the current §3.692 and §3.693.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the repeals are in effect there will be
no fiscal implications for state or local government as a result
of enforcing the repeals.
Mr. Reissig also has determined that for each year of the first
five years the repeals are in effect there will be no cost or benefit
to the public from the repeal of these rules. The repeals are
adopted under the Tax Code, Title 2, and does not require a
s atement of fiscal implications for small businesses. There are
no additional costs to persons who are required to comply with
the repeals as proposed.
Comments on the repeals may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The repeals are proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeals implement Tax Code, §111.002.
§3.692. Definitions.
§3.693. Reporting Requirements.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463–4062
♦ ♦ ♦
34 TAC §3.692
The Comptroller of Public Accounts proposes a new §3.692,
concerning definitions, reporting requirements and amount of
fee. The comptroller has determined that the consolidation
of sections dealing with similar subject matter will benefit
taxpayers by providing a more effective means of obtaining
information. Therefore, current §3.692, concerning definitions,
is being proposed for repeal. The new section consolidates the
substance of current §3.692 with §3.693, concerning reporting
requirements.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing new
information regarding tax responsibilities. This rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The new section is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The new section implements the Natural Resources Code,
§40.155(a).
§3.692. Definitions, Reporting Requirements and Amount of Fee.
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(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Condensate - Any liquid hydrocarbon condensed from
a natural gas stream and existing at atmospheric pressure and
temperature.
(A) Condensate includes, but is not limited to, liquid
hydrocarbons:
(i) recovered by non-mechanical processes such as
conventional gravity separators;
(ii) recovered by a treating facility such as a gas
compression or dehydration facility; or
(iii) recovered at pipeline drip stations.
(B) Condensate does not include liquid hydrocarbons
which may be recovered only by mechanical separation processes
such as refrigeration, absorption or distillation.
(2) Crude oil - Any naturally occurring liquid hydrocar-
bons at atmospheric temperature and pressure coming from the earth,
including condensate.
(A) Crude oil includes, but is not limited to, crude
oil:
(i) as it exists at atmospheric pressure and temper-
ature when it is produced;
(ii) as it exists after initial gas separation and/or
stabilization; or
(iii) as it exists after treating and/or conditioning for
the removal of water and/or other impurities, and is sold, shipped, or
purchased as crude oil.
(B) Crude oil does not include any product which has
been physically separated from crude oil.
(3) Marine terminal - Any waterfront or offshore facility
used for transferring crude oil to or from cargo vessels, including
all associated pipelines, structures, devices or equipment. Marine
terminals include, but are not limited to, the following:
(A) loading docks;
(B) sea terminals;
(C) transshipment terminals; and
(D) production/drilling platforms or rigs.
(4) Operator - Any person owning a terminal facility
or operating terminal facility by lease, contract or other form of
agreement.
(5) Vessel - Every description of water craft or other
contrivance used or capable of being used as a means of transportation
on water, whether self-propelled or otherwise. Examples include, but
are not limited to, the following:
(A) barges;
(B) ships; and
(C) any container aboard a barge, tanker etc., which
may be used for transporting crude oil.
(6) Waterfront - Land or structures fronting or abutting
on the waters or bed of the Gulf of Mexico within the jurisdiction
of the State of Texas, including any other contiguous waters that are
navigable by vessels with a capacity to carry 10,000 gallons or more
of oil as fuel or cargo.
(b) Reporting requirements.
(1) Each marine terminal operator, or owner of crude oil
who is registered with the comptroller to report the fee, shall file a
coastal protection fee report with the comptroller stating the number
of barrels of crude oil and condensate off-loaded from vessels or
loaded onto vessels at marine terminals located in Texas. The volume
shall be determined by tank tables compiled to show 100% of the
full capacity of the tank or by use of industry standard automatic
measuring equipment, and shall be corrected to 60 degrees F. The
volume may be reduced by a reasonable allowance for basic sediment
and water as determined by tests generally recognized by the industry
to be accurate.
(2) The marine terminal operator shall collect a fee from
the owner of the crude oil or condensate and remit the fee to the
comptroller.
(3) The fee shall be collected only once on the same crude
oil or condensate.
(c) Amount of fee.
(1) Except as provided in paragraphs (2) and (4) of this
subsection, the rate of the fee will be $.02 per barrel of crude oil or
condensate.
(2) When the balance in the coastal protection fund has
reached $25 million, the commissioner of the General Land Office
will certify that fact to the comptroller. The fee will not be collected
or required to be paid on or after the first day of the second month
following the commissioner’s certification to the comptroller.
(3) If the commissioner of the General Land Office
certifies to the comptroller that the balance of the coastal protection
fund has fallen below $14 million, the fee will again be due at the
rate of $.02 per barrel.
(4) The rate of the fee will be $ .04 per barrel of crude
oil or condensate when:
(A) the commissioner of the General Land Office
certifies to the comptroller that:
(i) the balance in the coastal protection fund is less
than $25 million; and
(ii) an unauthorized discharge of oil in excess of
100,000 gallons has occurred within the previous 30 days; and
(iii) expenditures from the fund for response costs
and damages are expected to deplete the fund substantially.
(B) The fee will not be collected or required to be
paid on or after the first day of the second month following the
commissioner’s certification to the comptroller that the balance in
the coastal protection fund has reached:
(i) $25 million; or
(ii) any lesser amount that the commissioner deter-
mines is sufficient to pay response costs and damages without sub-
stantially depleting the fund.
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(5) The comptroller will cause to be published in the
Texas Register a notice specifying the date on which collection of
the fee must begin or end.
(d) Due date of report and payment.
(1) The coastal protection fee report and payment are due
not later than the last day of the month following the calendar month
in which liability for the fee is incurred.
(2) A marine terminal operator must file a monthly report
even if there is no fee to report during the periods when the fee is
required to be reported.
(e) Penalty. Penalties due on delinquent fees and reports will
be imposed as provided by the Tax Code, §111.061.
(f) Interest. Interest due on delinquent fees will be imposed
as provided by the Tax Code, §111.060.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463–4062
♦ ♦ ♦
Subchapter AA. Automotive Oil Sales Fee
34 TAC §3.701
The Comptroller of Public Accounts proposes an amendment
to §3.701, concerning reporting requirements. The comptroller
has determined that the consolidation of sections dealing with
similar subject matter will benefit taxpayers by providing a more
effective means of obtaining information. The amendment
consolidates the substance of §3.701 with 34 TAC §3.702,
concerning definitions and exemptions.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in providing new
information regarding tax responsibilities. This rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The amendment implements the Health and Safety Code,
§371.003 and §371.062.
§3.701. Exemptions andReporting Requirements.
(a) Definitions. The following words and terms, when
used in this section, shall have the following meanings, unless
the context clearly indicates otherwise.
(1) Automotive oil - Any lubricating oils that can be
used in an internal combustion engine, crankcase, transmission,
gear box, or differential for an automobile, bus, or truck.
(A) Automotive oil includes natural or synthetic
engine oil, transmission fluid, and gear oil of any type that can be
used, according to the labeling, in the engine of an automobile,
truck, or bus, and includes oil that is not labeled specifically
for this use, but is suitable for this use according to generally
accepted industry specifications.




(iv) outboard motor oil;
(v) refrigerant oil;
(vi) cotton spray oil;
(vii) form oil; and
(viii) oil additives as they exist prior to blending.
(2) Distributor - A person who maintains a distribu-
tion center or warehouse in this state and annually sells more
than 25,000 gallons of automotive oil. A distributor must obtain
a permit from the comptroller’s office.
(A) The distributor’s permit is valid until the per-
mit is surrendered by the holder or canceled by the comptroller.
(B) Oil manufacturers that meet the distributor
definition, and are currently liable for paying this fee to the
comptroller, will not be required to obtain a distributor’s permit.
(3) Do-it-yourselfer used oil collection center - A site
or facility registered with the Texas Natural Resource Conserva-
tion Commission (TNRCC) that accepts or aggregates and stores
used oil collected only from household do-it-yourselfers.
(4) First sale - The first actual sale of automotive oil
delivered to a location in this state and sold to a purchaser who
is not an automotive oil manufacturer or distributor. First sale
does not include the sale of automotive oil exported from this
state to a location outside this state for the purpose of sale or use
outside this state, to the United States Government, or for resale
to or use by vessels engaged exclusively in foreign or interstate
commerce. A sale to a subsequent purchaser who maintains a
do-it-yourselfer used oil collection center or used oil collection
center registered by the TNRCC is not considered a first sale.
(5) Importer - Any person who imports, or causes
to be imported, automotive oil into this state for sale, use, or
consumption. For purposes of this subsection first sale includes
the use or consumption of automotive oil in this state.
(6) Oil manufacturer - Any person or entity that
formulates automotive oil and packages, distributes, or sells that
automotive oil. Oil manufacturer includes any person packaging
or repackaging automotive oil.
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(7) Out-of-state seller - A person or entity engaged in
business in this state as defined in §3.286 of this title (relating to
Seller’s and Purchaser’s Responsibilities).
(8) Used oil collection center - A site or facility that is
registered by the TNRCC to manage used oil collected from used
oil generators or household do-it-yourselfers.
(b) Exemptions.
(1) Sales of automotive oil to an oil manufacturer or
distributor are exempt from the automotive oil fee.
(2) Sales of automotive oil to a subsequent purchaser
who maintains a do-it-yourselfer used oil collection center or
used oil collection center registered by the TNRCC are exempt
from this fee. A copy of its current TNRCC registration must
be provided by the purchaser as documentation for an exempt
purchase.
(3) Sales of automotive oil to be used by vessels en-
gaged exclusively in foreign or interstate commerce are exempted
from this fee.
(4) Sales of automotive oil to the United States
Government are exempt from this fee.
(5) Sales of automotive oil delivered to a location in
another state for the purpose of sale or use outside the State of
Texas are exempt from this fee if shipment is made by means of:
(A) the facilities of the seller;
(B) delivery by the seller to a carrier for shipment
to a consignee at a point outside this state;
(C) delivery by the seller to a forwarding agent for
shipment to a location in another state of the United States or its
territories or possessions; or
(D) the facilities of the purchaser if proof of deliv-
ery outside of Texas is provided.
(6) Exports beyond the territorial limits of the United
States are exempt from this fee if proof of export can be shown
by:
(A) a copy of the bill of lading issued by a licensed
and certificated carrier showing the seller as consignor, the buyer
or purchaser as consignee, and a delivery point outside the
territorial limits of the United States;
(B) documentation provided by a licensed United
States custom broker certifying that delivery was made to a point
outside the territorial limits of the United States;
(C) formal entry documents from the country of
destination showing that the automotive oil was imported into
a country other than the United States. For the country of
Mexico, the formal entry document would be the pedimento de
importaciones document with a computerized number issued by
Mexican customs officials; or
(D) a copy of the original airway, ocean, or railroad
bill of lading issued by a licensed and certificated carrier which
describes the items being exported and a copy of the freight
forwarder’s receipt if the freight forwarder takes possession of
the property in Texas.
(c) Credit or refund of fee paid. A purchaser of automo-
tive oil who makes an exempt sale or use of the oil as provided
in this section may obtain a refund or credit from the supplier
for the automotive oil fee previously paid to the supplier. The
purchaser requesting a refund or credit from its supplier must
furnish documentation that verifies the exemption. An oil manu-
facturer, or distributor, or importer who makes an exempt sale
or use of the oil as provided in this section may obtain a refund
or credit from the comptroller for the automotive oil fee previ-
ously paid to the comptroller. The amount of refund that may
be claimed may equal but not exceed the amount of the fee paid
on the automotive oil. See Tax Code, §§111.104-111.107.
(d)[(a)] Report and payment required.
(1) Each automotive oil manufacturer, importer, or dis-
tributor shall file a report with the comptroller stating the number of
quarts of automotive oil sold, imported, used, or consumed in this
state.
(2) An automotive oil manufacturer or distributor who
makes a first sale or use of automotive oil in Texas is liable for
the fee.
(3) An automotive oil importer who imports or causes to
be imported automotive oil into Texas for sale, use, or consumption
is liable for the fee at the time the oil is received by the importer.
(e)[(b)] Amount of fee.
(1) Except as provided in paragraph (2) of this subsection,
the rate of the fee shall be $ .02 per quart or $ .08 per gallon of
automotive oil.
(2) The TNRCC may adjust the fee rate to meet the
expenditure requirements of the used oil recycling program, and to
maintain an appropriate fund balance. The fee rate may not exceed
$ .05 per quart or $ .20 per gallon.
(3) On or before September 1 of each year, the TNRCC
and the comptroller shall jointly issue notice of the effective fee rate
for the next fiscal year.
(4) Effective September 1, 1997, the rate of fee shall be $
.01 per quart or $ .04 per gallon of automotive oil. The rate shall be
fixed at this level and paragraphs (1), (2), and (3) of this subsection
are superseded.
(f)[(c)] Due date of report and payment.
(1) The automotive oil fee report and payment are due
no later than the 25th day of the month following the end of each
calendar quarter in which the liability for the fee is incurred.
(2) An automotive oil manufacturer, importer or distribu-
tor of automotive oil must file a quarterly report even if there is no
fee to report.
(g)[(d)] Discount. A person required to pay the fee may
retain 1.0% of the amount of the fees due from each quarterly payment
as reimbursement for administrative costs.
(h)[(e)] Penalty. Penalties due on delinquent fees and reports
shall be imposed as provided by the Tax Code, §111.061.
(i)[(f)] Interest. Interest due on delinquent fees shall be
imposed as provided by the Tax Code, §111.060.
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[(g) Refunds. Refunds of the automotive oil fee will be
allowed as provided by the Tax Code, §§111.104-111.107.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
34 TAC §3.702
(Editor’s Note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§3.702, concerning definitions and exemptions. The comptroller
has determined that the consolidation of sections dealing with
similar subject matter will benefit taxpayers by providing a more
effective means of obtaining information. The section is being
repealed in order to simplify the consolidation of related sections
into a single section. The contents of this section will be
included as an amendment to 34 TAC §3.701.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rule will not result in any fiscal implications to the
state or to units of local government.
Mr. Reissig also has determined that there will be no cost or
benefit to the public from the repeal of this rule. This repeal is
adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There are
no additional costs to persons who are required to comply with
the repeal.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The repeal is proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforce-
ment of the provisions of the Tax Code, Title 2.
The repeal implements the Tax Code, §111.002.
§3.702. Definitions and Exemptions.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
Subchapter EE. Boat and Motor Sales and Use
Tax
34 TAC §3.741, §3.743
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Comptroller of Public Accounts or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
The Comptroller of Public Accounts proposes the repeal of
§3.741 and §3.743, concerning imposition and collection of
tax; definitions and accessories added to boats and boat
motors. The comptroller has determined that the consolidation
of sections dealing with similar subject matter will benefit
taxpayers by providing a more effective means of obtaining
information. The sections are being repealed in order to simplify
the consolidation of related sections into a single section. The
substance of the current §3.741 and §3.743 will be included in
the new §3.741, concerning imposition and collection of tax.
Mike Reissig, chief revenue estimator, has determined that
repeal of the rules will not result in any fiscal implications to
the state or to units of local government.
Mr. Reissig also has determined that there will be no cost or
benefit to the public from the repeal of these rules. The repeals
are adopted under the Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses. There
are no additional costs to persons who are required to comply
with the repeals.
Comments on the repeal may be submitted to Karey W. Barton,
Manager, Tax Policy Division, P.O. Box 13528, Austin, Texas
78711.
The repeals are proposed under the Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of the Tax Code, Title 2.
The repeals implement Tax Code, §111.002.
§3.741. Imposition and Collection of Tax; Definitions.
§3.743. Accessories Added to Boats and Boat Motors.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
34 TAC §3.741
The Comptroller of Public Accounts proposes new §3.741, con-
cerning imposition and collection of tax. The comptroller has
PROPOSED RULES September 17, 1996 21 TexReg 8911
determined that the consolidation of sections dealing with sim-
ilar subject matter will benefit taxpayers by providing a more
effective means of obtaining information. Therefore, current
§3.741 is being proposed for repeal. The new section consol-
idates the current §3.741 with §3.743, concerning accessories
added to boats and boat motors. The definitions for accessories
and commercial use were added for clarity.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be in (providing new
information regarding tax responsibilities). This rule is adopted
under the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed rule.
Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.
The new section is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
The new section implements the Tax Code, §§160.001,
160.002, 160.021, and 160.041.
§3.741. Imposition and Collection of Tax.
(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Accessories - Nonessential tangible personal property
attached to a boat for the convenience or comfort of the operator
or passengers. For purpose of this rule, the term "accessories"
includes, but is not limited to, radios, mirrors, transom-mounted
ladders, electric trolling motors, and depth finders.
(2) Commercial use - Commercial use includes, but is not
limited to, use for fishing guides, commercial fishing, tour boats, and
rental boats.
(3) Dealer - A person or entity engaged in the business of
buying, selling, or exchanging boats or boat motors at an established
or permanent place of business in this state. At each such place of
business a sign must be conspicuously displayed showing the name
of the dealership so that it may be located by the public, and suffi-
cient space must be maintained for an office, service area, and display
of boats and boat motors.
(4) Department - The Texas Parks and Wildlife Depart-
ment.
(5) Manufacturer - A person or entity engaged in the
business of manufacturing new and unused boats and boat motors
for the purpose of sale or trade.
(6) Retail sale - Any sale of a boat or boat motor other
than a sale in which the dealer or manufacturer acquires the boat
or boat motor for the exclusive purpose of resale. Dealers and
manufacturers, as defined, are the only persons or entities that may
acquire a boat or boat motor for resale.
(7) Tax assessor-collector - Any of the county tax
assessors-collectors in the State of Texas.
(8) Taxable boat - Any watercraft, other than a seaplane
on water, not more than 65 feet in length, manufactured or used
primarily for noncommercial purposes. This includes federally
documented boats, motorboats, sailboats, jet skis, and boats designed
to accommodate an outboard motor. Excluded from this definition
are canoes, kayaks, rowboats, inflatable rafts, or other watercraft
designed to be propelled by paddle, oar, or pole. These excluded
watercraft will continue to be taxed under Limited Sales, Excise and
Use Tax, unless some other exemption applies.
(9) Taxable motor - Any self-contained internal combus-
tion propulsion system of any horsepower, excluding fuel supply,
used to propel a watercraft, that is detachable from the boat and used
primarily for noncommercial purposes. Electric boat motors are ex-
cluded.
(10) Total consideration - The amount paid or to be
paid for a taxable boat or boat motor, including all accessories
attached at the time of or before the sale. This amount includes
the costs of transportation before the sale and any manufacturer’s
or importer’s excise tax imposed by the United States government.
This amount does not include any separately stated finance charges,
service charges, or other interest charges. Also excluded from total
consideration will be the value of a taxable boat or boat motor taken
by the seller as all or part of the consideration for the sale of the
boat or boat motor. No other tangible, intangible, or real property
will be excluded from total consideration. Also excluded from total
consideration are charges for transportation of the boat or boat motor
after the sale.
(11) Use - Any storage or other exercise of rights of
ownership in this state by any person or entity, excluding the storage,
display, or holding of a boat or boat motor exclusively for sale by a
dealer or manufacturer, as defined in this subsection.
(b) General principles.
(1) The purchase of a taxable boat and boat motor and all
accessories attached thereto at the time of sale is subject to the boat
and boat motor sales and use tax (Tax Code, Chapter 160).
(2) The purchase of accessories for a boat and boat motor
attached after the time of sale of the boat or boat motor is subject to
the limited sales, excise, and use tax (Tax Code, Chapter 151).
(3) The purchase of tangible personal property is subject
to the limited sales, excise, and use tax, if no item can be identified
as a boat or boat motor even if the combination of items of tangible
personal property becomes a boat or boat motor. If items of tangible
personal property are combined to produce a boat or boat motor, the
initial titling or registration of the boat or boat motor in the name of
the person who produced the boat or boat motor is not subject to the
provisions of the boat and boat motor sales and use tax. If, however,
the boat or boat motor is titled or registered in any other person’s
name, the transfer is subject to the provisions of the boat and boat
motor sales and use tax.
(4) Safety equipment required by the Parks and Wildlife
Code, §§31.064-31.071, including life preservers and fire extinguish-
ers, purchased with a taxable boat or boat motor are considered to be
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attached to the boat or boat motor and subject to the provisions of
the boat and boat motor sales and use tax.
(c) Imposition of the tax.
(1) A sales tax is imposed on each retail sale of a taxable
boat or boat motor in this state. The tax is the obligation of and shall
be paid by the purchaser of the taxable boat or boat motor.
(2) The tax rate is 6.25% of total consideration paid or to
be paid.
(d) Payment of the tax.
(1) After the completion of the seller, donor, or trader’s
affidavit for the sale of a boat or boat motor, if the seller collects
the tax from the purchaser, the seller must remit the tax to either a
county tax assessor-collector or to the department within 20 working
days from the date the taxable boat or boat motor is delivered to the
purchaser.
(2) After the completion of the seller, donor, or trader’s
affidavit for the sale of a boat or boat motor, the seller may give the
original affidavit to the purchaser. The purchaser is then required
to remit the tax to either a county tax assessor-collector or to the
department within 20 working days from the date the taxable boat or
boat motor is delivered to the purchaser.
(3) The payment of the boat or boat motor use tax is the
responsibility of the user and is due within 20 working days after the
date that the taxable boat or boat motor is brought into this state.
(e) Purchase of accessories/components for resale.
(1) Items combined into a boat or boat motor. A resale
certificate as provided for in the Limited Sales, Excise, and Use
Tax Act may be used in purchasing tangible personal property to be
combined into a boat or boat motor held for sale in the purchaser’s
regular course of business. This includes all accessories that are
included in a single sales price for the accessory, boat, and boat
motor. These accessories include water skis and tow ropes. The
lump-sum sales price will be subject to the boat and boat motor sales
and use tax.
(2) Accessories purchased to be attached to a boat or boat
motor that is not subject to the boat and boat motor sales and use
tax (boats and boat motors held for rental, lease, used primarily in a
commercial manner or are over 65 feet in length), are subject to the
limited sales, excise, and use tax, and §3.285 of this title (relating to
Resale Certificate; Sales for Resale), §3.294 of this title (relating to
Rental and Lease of Tangible Personal Property), and §3.297 of this
title (relating to Carriers).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
Chapter 5. Funds Management (Fiscal Affairs)
Claims Processing-Electronic Funds Transfers
34 TAC §5.11
The Comptroller of Public Accounts proposes the repeal of
§5.11, concerning miscellaneous provisions. The section is
being repealed because its provisions are being transferred to
34 TAC §§5.12-5.15 without substantive change. The transfers
will make it easier for persons affected by those sections to read
and interpret them.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the repeal will be in effect there will be
no significant revenue impact for state or local government as
a result of enforcing or administering the repeal.
Mr. Reissig also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the repeal will be in providing new
information regarding their tax responsibilities. There will be no
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the repeal as proposed.
Comments on the proposal may be addressed to Kenny
McLeskey, Manager of Claims Division, P.O. Box 13528,
Austin, Texas 78711. If a person wants to ensure that the
comptroller considers and responds to a comment made about
this proposal, then the person must ensure that the comptroller
receives the comment not later than the 30th day after the issue
date of the Texas Register in which this proposal appears. If
the 30th day is a state or national holiday, Saturday, or Sunday,
then the first workday after the 30th day is the deadline.
The repeal is proposed under the Government Code,
§403.016(j), which requires the comptroller to adopt rules to
administer the law about electronic funds transfers.
The repeal implements the Government Code, §403.016.
§5.11. Miscellaneous Provisions.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463–4028
♦ ♦ ♦
Chapter 7. Prepaid Higher Education Tuition
Program
Subchapter A. General Rules
34 TAC §7.3
The Comptroller of Public Accounts proposes new §7.3, con-
cerning tax exempt status requirements. The new section sets
forth the requirements of Internal Revenue Code, §529. The
purpose of this section is to clarify that the program meets the
requirements of Internal Revenue Code, §529.
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Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The new section is proposed under the Education Code,
Chapter 54, Subchapter F, §54.618, which authorizes the board
to adopt rules for the necessary for the implementation of
Prepaid Higher Education Tuition Program.
The new section implements the Education Code, Chapter 54,
Subchapter F.
§7.3. Tax Exempt Status Requirements.
(a) All payments by a purchaser of a prepaid tuition contract
must be made in cash. The purchaser cannot make payments to the
fund in excess of the amounts required to be paid under the prepaid
tuition contract selected by the purchaser.
(b) A separate accounting shall be maintained for each
beneficiary.
(c) The purchaser of a prepaid tuition contract and the
beneficiary of the contract shall have no ability to control or direct the
investment of the payments made under the contract or any earnings
of the fund.
(d) The purchaser of a prepaid tuition contract and the
beneficiary of the contract cannot use any interest in the contract
as security for a loan.
(e) The board shall make such reports as the Secretary of the
Treasury shall require.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
Subchapter B. Board Meeting Guidelines and Re-
quirements
The Comptroller of Public Accounts proposes amendments
to §§7.11, 7.41, 7.42, concerning board officers; application;
enrollment period. The amendments will revise the rules to
provide the new room number of the physical location of the
Texas Tomorrow Fund.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rules will be in effect there will be
no significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be in providing more
information on the prepaid tuition program. There will be no
effect on small businesses. There is no significant anticipated
economic cost to individuals who are required to comply with
the proposed rules.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
34 TAC §7.11
The amendment is proposed under the Education Code, Chap-
ter 54, Subchapter F, §54.618, which authorizes the board to
adopt rules for the necessary for the implementation of Prepaid
Higher Education Tuition Program.




(d) Notices, suggestions, correspondence or other documents
to be delivered to the board may be delivered to the staff for
distribution to the members of the board. Such information should be
addressed to the Prepaid Higher Education Tuition Program, Office of
the Comptroller of Public Accounts, P.O. Box 13407, Austin, Texas
78711-3407; 111 East 17th Street, Room1114 [131], Austin, Texas
78774-0001. Staff for the program may be reached by calling toll-
free at 1-800-445-GRAD (4723).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
Subchapter E. Application, Enrollment, Payment,
and Fees
34 TAC §7.41, §7.42
The amendments are proposed under Education Code, Chapter
54, Subchapter F, §54.618, which authorizes the board to adopt
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(b) Applications shall be made available through the Prepaid
Higher Education Tuition Program, Office of the Comptroller of
Public Accounts, P.O. Box 13528, Austin, Texas 78711-3528; 111
East 17th Street, Room1114 [131], Austin, Texas 78774-0001, or
by calling toll-free at 1-800-445-GRAD (4723) , or as otherwise
provided by the board.
(c) (No change.)
§7.42. Enrollment Period.
(a) Each enrollment period shall begin and end on dates set
annually by the board and published in theT xas Register, with
the initial enrollment period beginning January 1, 1996, and ending
March 31, 1996. The official postmark date affixed by the United
States Postal Service or date stamp evidencing actual receipt of the
application at the address specified below, whichever is earlier, shall
be considered the date of receipt of an application for purposes of
the enrollment period. Applications may be mailed to the following
address: Prepaid Higher Education Tuition Program, Office of the
Comptroller of Public Accounts, P.O. Box 13528, Austin, Texas
78711-3528. In the alternative applications may be delivered to the
following address 111 East 17th Street, Room1114 [131], Austin,
Texas 78774-0001.
(b) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Earliest possible date of adoption: October 18, 1996




The Comptroller of Public Accounts proposes an amendment
to §7.52, concerning maximum tuition credit hours and fees
paid. These amendments will revise subsection (a) to provide
for the purchase of up to 128 tuition credit hours under the
senior college plan or the private college plan. The change is
made in order to more accurately reflect the typical number of
tuition credit hours needed to obtain a baccalaureate degree as
determined by a sample survey conducted by the Universities
Division of the Texas Higher Education Coordinating Board.
These amendments will revise subsection (c), pertaining to the
number of credit hours covered by the junior-senior plan, to
conform to the change to subsection (a).
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rules.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The amendment is proposed under the Education Code, Chap-
ter 54, Subchapter F, §54.618, which authorizes the board to
adopt rules for the necessary for the implementation of Prepaid
Higher Education Tuition Program.
The amendment implements the Education Code, Chapter 54,
Subchapter F.
§7.52. Maximum Tuition Credit Hours and Fees Paid.
(a) No more than128 [120] tuition credit hours may be
purchased or paid pursuant to a prepaid tuition contract for attendance
under the senior college plan or private college plan.
(b) (No change.)
(c) No more than128 [124] tuition credit hours may be
purchased or paid under the junior-senior college plan, with no more
than 64 credit hours of tuition and required fees for attendance at
a public junior college and64 [60] credit hours for attendance at a
public senior college or university.
(d)-(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Earliest possible date of adoption: October 18, 1996




The Comptroller of Public Accounts proposes an amendment to
§7.62, concerning evidence of residency. This amendment will
revise the rule to provide for a self-certification process, wherein
the purchaser would attest to the fact that the beneficiary is
qualified to participate based on the residency of the purchaser
or the beneficiary. The staff will have the ability to obtain proof
from the purchaser in cases where eligibility is questionable. In
addition, the staff proposes to conduct periodic audits of a small
sample of purchasers, chosen at random, to ensure compliance
with the statutory residency requirements. The change is made
in order to streamline the processing of applications. During
the first enrollment period, program staff spent a considerable
amount of time requesting and reviewing residency documents.
In many cases, inadequate residency information was supplied
with the application, delaying the processing of the applications.
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Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rules will be in effect there will be
no significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The amendment is proposed under the Education Code, Chap-
ter 54, Subchapter F, §54.618, which authorizes the board to
adopt rules for the necessary for the implementation of Prepaid
Higher Education Tuition Program.
The amendment implements the Education Code, Chapter 54,
Subchapter F.
§7.62. Evidence of Residency.
(a) The purchaser must certify on the application for
enrollment in the program that the beneficiary or the parents or
guardians of the beneficiary are residents of this state at the time
the purchaser enters into the contract and that the beneficiary
or the parents or guardians of the beneficiary satisfy any period
of residency required by the board. Prior to or after accepting
an application for enrollment in the program, the board may require
evidence of residency in the state of Texasas of the date of the
application.
(b) For beneficiaries under the age of oneas of the date
of application, the following documents [presented at the time of
application] may be considered sufficient to establish residency status:
(1) a birth certificate indicating that the qualified benefi-
ciary was born in Texas;and [or]
(2)one or more of the [both] items listed in subsection
(e)[(c)(2)] of this section.
(c) For beneficiarieswho are at least one year of age but
younger than six as of the date of application[between the ages
of one and five], the following documents [presented at the time of
application] may be considered sufficient to establish residency status:
(1) (No change.)
(2) one or more of the items listed in subsection (e) of
this section[if no such records relating to the beneficiary exist or are
available, or if the beneficiary is a nonresident child of a parent who
is a resident of the State of Texas, the parents’ or guardians’ residency
shall be determinative as to eligibility for the program. Residency
of a parent or guardian may be established by one or more of the
following documents showing 12 months of continuous residence in
the state of Texas immediately prior to the date of the application:
[(A) voter’s registration card:
[(B) driver’s license;
[(C) certificate of domicile;
[(D) utility bills at the same residence;
[(E) professional or occupational license;
[(F) wage statements or other proof of employment
in Texas;
[(G) Texas vehicle registration;
[(H) any other similar documentation indicating such
continuous residency].
(d) For beneficiaries who are at least six years of age but
younger than 18 as of the date of application[children ages six
through seventeen],the following documents may be considered
sufficient to establish residency status:
(1)the child’s report cards or transcripts from a public or
private school in Texas or documentation from a child care center or
provider may be accepted as evidence of 12 months of continuous
residency immediately prior to the date of the application; or
(2) one or more of the items listed in subsection (e) of this
section.
(e) if no such records relating to the beneficiary exist or
are available, or if the beneficiary is a nonresident child of a
parent who is a resident of the State of Texas, the parents’ or
guardians’ residency shall be determinative as to eligibility for the
program. Residency of a parent or guardian may be established
by one or more of the following documents showing 12 months
of continuous residence in the state of Texas immediately prior
to the date of the application:
(1) voter’s registration card;
(2) driver’s license;
(3) certificate of domicile;
(4) utility bills at the same residence;
(5) professional or occupational license;
(6) wage statements or other proof of employment in
Texas;
(7) Texas vehicle registration; or
(8) any other similar documentation indicating such
continuous residency.
(f)[(e)] In assessing the 12 months continuous residency
requirement, brief absences or absences justified by catastrophic or
extenuating circumstances may be waived.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
34 TAC §7.63
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The Comptroller of Public Accounts proposes an amendment to
§7.63, concerning change of beneficiary. This amendment will
revise the rule to clarify that a purchaser other than an individual
may change a beneficiary. In addition, this amendment allows
a purchaser to change the original beneficiary after the original
beneficiary’s graduation from high school or attainment of high
school equivalency certification.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The amendment is proposed under the Education Code, Chap-
ter 54, Subchapter F, §54.618, which authorizes the board to
adopt rules for the necessary for the implementation of Prepaid
Higher Education Tuition Program.
The amendment implements the Education Code, Chapter 54,
Subchapter F.
§7.63. Change of Beneficiary.
(a) The purchaser of a prepaid tuition contract may substitute
one beneficiary for another subject to the following conditions:
(1) (No change.)
(2) [if the purchaser is an individual,] the new beneficiary
must be a sibling, step-sibling, or half-sibling of the original
beneficiary;
(3) documentation must be submitted evidencing the re-
lationship of the beneficiaries;and
(4) the purchaser must pay any amounts that would have
been paid under the contract originally had the new beneficiary been
designated at the time the original beneficiary was designated, plus
any required fees specified in the board’s fee schedule[; and]
[(5) the change must be made prior to the original ben-
eficiary’s graduation from high school or attainment of high school
equivalency certification].
(b) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
34 TAC §7.64
The Comptroller of Public Accounts proposes new §7.64,
concerning purchasers. This new section clarifies the role of the
purchaser and the right of the purchaser to designate a person
with a right of survivorship in the event of the purchaser’s death.
In addition, this new rule allows for joint purchasers for a single
prepaid tuition contract, if the joint purchasers are married on
the date of application
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rules.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The new section is proposed under the Education Code,
Chapter 54, Subchapter F, §54.618, which authorizes the board
to adopt rules for the necessary for the implementation of
Prepaid Higher Education Tuition Program.
The new section implements the Education Code, Chapter 54,
Subchapter F.
§7.64. Purchasers.
A purchaser is a person who is obligated to make payments under
a prepaid tuition contract. Joint purchasers may enter into a single
prepaid tuition contract if they are married on the date of application.
Each person that is a purchaser under a prepaid tuition contract is
jointly and severally liable for all payments and fees due under such
contract. Unless otherwise provided in these rules, the purchaser shall
execute all prepaid tuition contract changes, conversions, transfers,
terminations and refund requests, and if there are joint purchasers
for a single prepaid tuition contract, both purchasers must execute to
effect such actions. Any requests to change the purchaser must be
signed and notarized by the purchaser. A purchaser may designate in
writing to the board a person with a right of survivorship in the event
of the purchaser’s death. However, until the rights under the contract
pass to the designee, such designee has no right to direct decisions
regarding contract changes, conversions, transfers or termination.
Without limitation on the foregoing, the contract may be modified or
terminated, or refund disbursed, by the purchaser without the consent
or authorization of a designee of survivorship rights pursuant to this
section.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
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Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996




The Comptroller of Public Accounts proposes an amendment
to §7.71, concerning conversion. This amendment allows
the purchaser to take the value of the contract under the
original plan and credit such value against the amount due for
conversion to a new plan. This change is made in order to
reflect the fact that the value of a contract increases each year,
as tuition and fees rise.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The amendment is proposed under the Education Code, Chap-
ter 54, Subchapter F, §54.618, which authorizes the board to
adopt rules for the necessary for the implementation of Prepaid
Higher Education Tuition Program.




(b) A purchaser may convert a prepaid tuition contract from
one plan to another plan during the annual enrollment period specified
by the board and upon payment of any additional amounts due under
the plan to which the contract is converted plus any required fees
specified in the board’s fee schedule.The value at the time of
conversion of the contract under the original plan[Amounts paid
before the contract is converted] shall be credited against amounts
due upon conversion, such value shall be the average amount of
tuition and required fees for junior college plans, junior/senior
college plans, and senior college plans and the estimated amount
of private tuition and required fees for the private college plan.
For contracts that are paid in full, the payment of additional
amounts for conversion is determined by applying the value at
the time of the conversion of the contract purchased under the
original plan to the cost of the new plan. For contracts that
are not paid in full, the payment of additional amounts for
conversion is determined by applying the pro rata amount of
the value at the time of conversion of the contract purchased
under the original plan to the cost of the new plan, such pro rata
amount determined by the number of payments paid under the
contract under the original plan by the purchaser to the number
of payments required to pay the contract under the original plan
in full . If the amount due under the plan to which the contract is
converted is less than thevalue at the time of conversion of the
contract under the original plan [amount paid prior to conversion],
such excess amounts shall be credited against other amounts due
through the term of the contract. If the amount paidfor [prior to]
conversion exceeds the amount due through the term of the contract,
the amount in excess of thetotal amount due shall be refunded to
the purchaser less any applicable fees.
(c) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
Subchapter I. Refunds, Termination
34 TAC §7.81
The Comptroller of Public Accounts proposes an amendment
to §7.81, concerning refunds. The amendment to subsection
(d)(1) limits the amount of any refund to a beneficiary receiving
a full scholarship to the tuition amount. This change is made in
order to comply with Internal Revenue Code, §529 for the junior
college plan, junior/senior college plan or the senior college
plan. The amendment to subsection (d)(5) provides for refunds
when a beneficiary dies before the contract is paid in full.
This amendment also provides the purchaser with the ability
to designate who is to receive the refund. The amendment
to subsection (d)(6) ensures that amounts refunded under the
private college plan consider the amounts paid into the program
by the purchaser, less applicable fees. Without the amendment,
the refund amount is tied to the lowest private college tuition in
effect and could be considerably less than the amount paid into
the program. In addition, this amendment makes a grammatical
correction. The amendments to subsection (d)(7) and (8)
are technical corrections, including renumbering to reflect the
addition subsection (d)(5) and a grammatical correction.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rules will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
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The amendment is proposed under the Education Code, Chap-
ter 54, Subchapter F, §54.618, which authorizes the board to
adopt rules for the necessary for the implementation of Prepaid
Higher Education Tuition Program.




(d) Examples of circumstances under these rules in which
refunds may be made include, but are not limited to, the following.
(1) Under any plan, if the beneficiary receives a full
scholarship, the average amount of tuition and required fees under
the plan selected or the estimated average private tuition and required
fees, as applicable, may be refunded. Refund payments may be
issued each academic term as long as the scholarship is effective.
The purchaser of the prepaid tuition contract shall be entitled to such
refund. Provided, the amount of the refund shall not exceed the
tuition scholarship amount except in the case of a Private College
Plan. Proof of scholarship must be submitted in a form acceptable
to the board.
(2)-(4) (No change.)
(5) If the beneficiary dies or becomes disabled before
the contract is paid in full, a refund may be issued or the benefits
under such contract may be transferred to another qualified
beneficiary. If a change of beneficiary is not requested, a lump
sum refund may be made within 60 days of the date the program
is notified of the death or disability to the purchaser of the
prepaid tuition contract, provided proof of death or disability
is submitted in a form acceptable to the board. For junior
college plans, junior/senior college plans, or senior college plans,
the refund amount will be equal to a pro rata amount of the
average amount of tuition and required fees in effect at the time
the refund is requested, such pro rata amount determined by the
number of payments made under the contract by the purchaser
to the number of payments required to pay the contract in full.
For private college plans, the refund amount will be equal to
a percentage of the estimated amount of private tuition and
required fees set forth in the prepaid tuition contract, determined
by reference to the percentage of payments made under the
contract by the purchaser.
(6)[(5)] If a prepaid tuition contract is terminated under
§7.82(c) of this title (relating to Termination of Prepaid Tuition
Contract) , such contract may be refunded in an amount equal to
the lesser of:
(A) the lowest amount of tuition and required fees
among all institutions under the plan selected,but if a private college
plan, such tuition and required fee amount not to be less than
the amount of payments made under the plan for tuition and
required fees, less a cancellation fee and any other applicable fee;
or
(B) the amount of payments made under the plan for
tuition and required fees; plus the average annual earnings rate on
the fund, less 3.0%, but not to exceed 5.0% times the accumulated
payments made under the contract as of December 31, of each year;
less a cancellation fee and any other applicable fee. Any such refund
may be made in semi-annual installments to the purchaser of the
prepaid tuition contract.
(7)[(6)] If the purchaser who selected the junior college
plan, junior/senior college plan, or senior college plan dies or
becomes disabled and payments cease before the contract is paid
in full, and unless otherwise directed by the purchaser in writing, a
refund may be made. The refund amount will be equal to a percentage
of the average amount of tuition and required fees in effect at the time
the refund is requested, determined by reference to the percentage of
payments made under the contract by the purchaser. If the purchaser
who selected the private college plan dies or becomes disabled and
payments cease before the contract is paid in full, a refund may
be made. The refund amount will be equal to a percentage of the
stimated amount of private tuition and required fees set forth in the
prepaid tuition contract, determined by reference to the percentage
of payments made under the contract by the purchaser. A lump-sum
refund may be made within 60 days to the purchaser of the prepaid
tuition contract unless otherwise specified in writing by the purchaser
as described in this paragraph. In the alternative, contract benefits
may be converted to a plan with reduced benefits. Proof of death or
disability shall be in a form acceptable to the board. Notwithstanding
any other provision of this paragraph, the purchaser, in a writing to the
board, and providing such other information as the board may request,
may designate a person who shall have a right of survivorship with
respect to the purchaser’s rights and obligations pursuant to a prepaid
tuition contract; provided that such designation shall in no way affect
the purchaser’s ability to modify or terminate the contract and receive
a refund without the consent or authorization of the designee.
(8)[(7)] Refunds may be made for other reasons as
approved by the board. By way of example, such refunds maybe [by]
made in an amount equal to the lowest amount of tuition and required
fees of all institutions under the plan selected, less a cancellation fee.
Refund payments may be made in semi-annual installments to the
purchaser of the prepaid tuition contract.
[(8) As an alternative to a refund, the purchaser may
transfer benefits to an out of state college or university accredited by
a regional accrediting association. The amount of the transfer shall
not exceed the average amount of tuition and required fees under the
plan selected, or the estimated average private tuition and required
fees, as applicable, less a cancellation fee and any other applicable
fees. Payments may be transferred each academic term to the out-of-
state college or university as necessary to pay for tuition and required
fees up to the credit hours limit identified in the prepaid tuition
contract. A statement from the out-of-state college or university
shall be submitted to the board during each academic term, in a form
acceptable to the board.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
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34 TAC §7.82
The Comptroller of Public Accounts proposes an amendment
to §7.82, concerning termination of prepaid tuition contract.
This amendment reinstates the purchaser’s right to terminate
a prepaid tuition contract if the beneficiary has reached the
age of 18. This rule was amended on June 24, 1996, to
address potential income tax issues for the contract purchaser.
However, recent federal legislation has resolved these issues.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The amendment is proposed under the Education Code, Chap-
ter 54, Subchapter F, §54.618, which authorizes the board to
adopt rules for the necessary for the implementation of Prepaid
Higher Education Tuition Program.
The amendment implements the Education Code, Chapter 54,
Subchapter F.
§7.82. Termination of Prepaid Tuition Contract.
(a)-(b) (No change.)
(c) If the beneficiary is at least 18 years of age, or has
graduated from high school or attained high school equivalency
certification,either the purchaser or the beneficiary may terminate
the prepaid tuition contract.
(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
34 TAC §7.84
The Comptroller of Public Accounts proposes new §7.84, con-
cerning transfers of benefits if a beneficiary should attend a col-
lege or university out-of-state. This new section is transferred
from 34 TAC §7.81(d)(8) in order to more appropriately place it
in a section different from §7.81 which addresses refunds.
Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.
Mr. Reissig also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be in providing more information
on the prepaid tuition program. There will be no effect on small
businesses. There is no significant anticipated economic cost
to individuals who are required to comply with the proposed
rule.
Comments on the proposal may be submitted to Wardaleen
Belvin, Director, Prepaid Higher Education Tuition Program,
P.O. Box 13528, Austin, Texas 78711-3528.
The new section is proposed under the Education Code,
Chapter 54, Subchapter F, §54.618, which authorizes the board
to adopt rules for the necessary for the implementation of
Prepaid Higher Education Tuition Program.
The new section implements the Education Code, Chapter 54,
Subchapter F.
§7.84. Transfer of Benefits.
The purchaser may transfer benefits to an out of state college or
university accredited by a regional accrediting association. The
amount of the transfer shall not exceed the average amount of tuition
and required fees under the plan selected, or the estimated average
private tuition and required fees, as applicable, less a cancellation
fee and any other applicable fees. Payments may be transferred each
academic term to the out-of-state college or university as necessary to
pay for tuition and required fees up to the credit hours limit identified
in the prepaid tuition contract. A statement from the out-of-state
college or university shall be submitted to the board during each
academic term, in a form acceptable to the board.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.




Comptroller of Public Accounts
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 463-4062
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part IX. Texas Department on Aging
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The Texas Department on Aging proposes an amendment to
§260.2 relating to the area agency on aging fiscal responsibil-
ities regarding contracting for services and goods to be pur-
chased for participants in Older American Act Programs. The
purpose of this action is to implement reimbursement method-
ologies which will enhance contract management and the level
of services which may be delivered.
Frank Pennington, director of program and fiscal accountability,
has determined that for the first five years the rule is in
effect there may be fiscal implications for Area Agency Aging
contractors; however, the degree of impact to state or local
government cannot be determined at this time.
Mr. Pennington also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated will be a better accountability of federal and state
resources for the delivery of Older Americans Act programs.
There will be no effect on small businesses. Anticipated
economic costs to persons who are required to comply with the
amendment as proposed cannot be determined at this time.
Comments on the proposed amendments may be submitted to
Frank Pennington, director of program and fiscal accountability,
Texas Department on Aging, P.O. Box 12786, Austin, Texas
78711.
The rule is proposed under the Human Resources Code,
Chapter 101, which provides the Texas Department on Aging
with the authority to promulgate rules governing the operation
of the Department.
The Human Resources Code, Chapter 101, relating to the
operation of the Texas Department on Aging, is affected by
this proposed action.
§260.2. Area Agency on Aging Fiscal Responsibilities.
(a) Area agencycontractor[grantee] fiscal integrity. Area
agencycontractors[grantees] shall demonstrate and maintain fiscal
integrity in order to comply with the requirements of theGoverning
Documents as listed in §254.3 of this title (relating to Governing
Documents); [Older Americans Act of 1965, as amended; Title
45 CFR, Part 74; Title 45 CFR, Part 92; OMB Circular A-87 or
A-122; OMB Circular A-128 or A-133; OMB Circular A-110;]
all Texas Department on Aging Rules as published in the Texas
Administrative Code (TAC);the Department’s policies related
to the Cash Management Improvement Act, a Treasury-State
agreement(CMIA, 31 Code of Federal Regulations Part 205;and
with all state and local laws as pertains to the financial operation of an
area agency. Policies, procedures, standards, and technical assistance
memorandums shall be promulgated by the Department, as necessary,
in order to support and interpret these rules and laws. The Department
shall be the final authority in determining how these interpretations
shall pertain to programs for older persons. The [grantee/]area agency
on agingcontractor shall comply with the following financial criteria.
(1) The areaagency contractor’s[agency’s] provisions
for maintenance of records shall include the following.
(A) The area agencycontractor shall establish writ-
ten procedures to adequately assure proper maintenance,[ d] reten-
tion, and access to[of all] financial records, supporting documents,
statistical records,as specified in §260.1 of this title (relating to
Area Agency on Aging Administrative Requirements). [and all
other records relating to its performance.]
(B) All of the records identified in subparagraph (A)
of this paragraph shall be kept at the area agency site and shall be
maintained for a minimum period of five years following the end
of the contractor’s[ grantee’s] fiscal year and until any pending
litigation, claim or audit findings, issuance of proposed disallowed
costs, or other disputes have been resolved. Multi-site area agencies
may maintain all records at a designated central location.
(C) The area agency shall require thatsubcontrac-
tors[subrecipient service providers] adhere to subparagraphs (A) and
(B) of this paragraph, as applicable, relating to the requirements for
proper maintenance of records. It is not required thatthe subcon-
tractor [subrecipient]service provider’s records be kept at the area
agency on aging.
[(2) The grantee shall ensure that accessibility of records
shall include the following.]
[(A) The area agency grantees shall give the Depart-
ment, the Comptroller General of the United States, and the State of
Texas through any authorized representatives, the access to and right
to examine all records, books, papers, contracts, client records, un-
less specifically prohibited by law, or other documents related to this
contract. Such examination may require access to papers, billings,
vouchers, or other documents not directly related to the area agency
if the purpose of such access is to review charges to any indirect
costs pool which distributes any amount of common costs to various
grantee programs. Such right of access shall continue as long as such
records, or any of them, are in existence.]
[(B) The area agency shall require that all service
providers adhere to subparagraph (A) of this paragraph, relating to
the requirements for proper accessibility of records. ]
[(3) Recapture of payments may occur when an area
agency has failed to comply with all rules established by the
Department, or if the area agency has received funds in excess of
those actually earned. The Department may take appropriate action
including the recapture of payment and/or withholding of funds in
such cases that overpayment has occurred. ]
(2) [(4)] All purchases of service, materials, equipment,
and goods made with grant funds shall follow the criteria of
allowability as prescribed in OMB Circular A-87 or A-122, as
applicable, and the following.
(A) All purchases shall have been made by actual
receipt of the service or merchandise or issuance of a purchase
contract, voucher, or other legal document that binds both parties
to the transaction, not later than the last day of the grant period for
which funds have been budgeted and encumbered.
(B) Actual receipt of the service or merchandise and
payment shall be made not later than 15 calendar days prior to the
due date of the closeout report for the grant period for which funds
have been budgeted and encumbered.
(C) Any service or merchandise placed on order in
a fiscal program year and not meeting the criteria in subparagraph
(B) of this paragraph, shall be paid for with funds awarded for the
fiscal program year in which the service or merchandise was actually
received and/or payment made.
(3) [(5)] Disallowance of costs shall occur as follows.
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(A) In accordance with OMB Circular A-128 and A-
133, determination shall be made by independent audit and/orsub-
contractor [subgrantee] monitoring by the Department relating to the
allowable use of federal, state, and matching credit funds, in accor-
dance with OMB Circulars A-87, A-122, and other applicable laws,
regulations, and circulars promulgated by recognized authoritative
bodies.
(B) Costs found to be unallowable, in accordance with
those references in subparagraph (A) of this paragraph, relating to the
allowable use of funds, shall be designated as questioned costs.
[(C) Questioned costs shall represent costs potentially
unallowable in accordance with cost allowability standards after the
close of a grant year and, in the case of monitoring, submission of the
final financial status report. Disallowance is established when an area
agency receives notification of a proposed action to impose sanctions,
in accordance with §254.13 of this title (relating to Department
Responsibilities for Imposing Sanctions), resulting from questioned
costs which remain unresolved at the time of such notification.]
[(D) In accordance with §254.15 of this title (relating
to Hearing Procedures For Area Agency Grantees), an area agency
shall have the right to a hearing concerning the issuance of, or basis
for the disallowance.]
[(E) Any area agency having funds recaptured be-
cause of a disallowance, in accordance with paragraph (3) of this
subsection relating to recapture of payments, shall waive all rights to
such funds and shall not receive any of the funds upon reallocation.
]
(C) [F] Notification of disallowance[Disallowance]
resulting from questioned costs revealed during independent audit
shall be issued, in accordance with subsection (b) of this section
relating to the requirements for an independent audit, following the
failure to resolve all such questioned costs within the six months
allowed for resolution in accordance with OMB Circular A-128,
Section 14 and OMB Circular A-133, Section 5.Disallowance
resulting from non-receipt of required subcontractor audits shall
be resolved in the same manner as if revealed by independent
audit, in accordance with subsection (b)of this section, relating to
the requirements for an independent audit.
(D) [G] Notification of disallowance[Disallowance]
resulting from questioned costs established during monitoring by the
Department shall be issued by a letter ofn tification of disallowance
with intent to recover funds, which will be sent[proposed action]
by certified or registered mail, return receipt requested, within 30
calendar days following the failure to resolve all such questioned costs
within the time frame established by the Department. [A proposed
action resulting from non-receipt of required subrecipient audits shall
be resolved in the same manner as if revealed by independent audit,
in accordance with subsection (b) of this section, relating to the
requirements for an independent audit. ]
(b) Independent audit. The area agencycontractor[grantee]
shall provide an independent audit as follows.
(1) The area agencycontractor[grantee] shall provide
and furnish the Department an annual audit by an independent
certified public accounting firm within 30 calendar days following
receipt of such audit, but in no case more than 13 months following
the end of thecontractor’s[grantee’s] fiscal year.
(2) The audit shall cover the entire organization and be
conducted in accordance with generally accepted auditing standards.
Additionally, audits shall be conducted in accordance with audit
guidelines promulgated by the Department, or the Single Audit
Manager’s Forum (SAMF), or other authoritative source with prior
written approval from the Department.
(3) An area agencycontractor[grantee] receiving more
than $25,000 in federal funding from all sources shall provide an audit
in accordance with the standards for financial and compliance audits
contained in the Standards for Audit of Governmental Organizations,
Programs, Activities and Functions, issued by the U.S. General
Accounting Office; the Single Audit Act of 1984, including all
updates and revisions; and the provisions of OMB Circular A-128,
Audits of State and Local Governments, or OMB Circular A-133,
Audits of Institutions of Higher Education, and other Nonprofit
Organizations, as applicable.
(4) An area agencycontractor shall require allsubcon-
tractor [subrecipient] service providers to adhere to paragraphs (2)
and (3) of this subsection, relating to the requirements for an in-
dependent audit. This requirement shall not apply to for-profit ser-
vice providers or service vendors, whether not-for-profit or for-profit,
receiving funds only through the direct purchase of services fund-
ing methodology and not acting in the capacity of asubcontrac-
tor [subrecipient].
[(5) An area agency grantee shall be liable to the Depart-
ment for any costs disallowed as a result of unresolved questioned
costs revealed during the audit relating to aging programs and/or ex-
penditures.]
(5)[(6)] To[A certified or registered return receipt requested
letter of proposed action to] recover unresolved questioned costs
revealed in an audit,the Department will send a Letter of
Notification of Disallowance with Intent to Recover Costs by
certified or registered mail, return receipt requested[ shall be
issued by the Department] within 30 calendar days following the
failure to resolve all such questioned costs. The 30 calendar day
period shall begin the next day following the six months allowed
for resolution in accordance with OMB Circular A-128, Section 14
and OMB Circular A-133, Section 5. [Questioned costs resulting
from non-receipt of required subrecipient audits shall be resolved as
follows: ]
[(A) written notification to the Department by the
grantee within 30 calendar days following receipt of the proposed
action that an independent audit firm has been engaged to conduct
an audit or resolve deficiencies in inadequate audits for the affected
subrecipients; and ]
[(B) receipt by the Department of an independent
audit meeting the requirements of the Single Audit Act of 1984,
as revised, and the provisions of OMB Circular A-128 or A-133, as
applicable, within 90 calendar days following such audit engagement
notification; or ]
[(C) full payment of the questioned costs as identified
in the proposed action.]
(6) [(7)] Failure to provide an acceptable independent
audit of thesubcontractor [subrecipient service provider] within the
timeframe established inparagraph (1) of this subsection, (relating
to the requirements for an independent audit) shall be deemed non-
resolution and receipt of an audit subsequent to that limitation
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shall not be acceptable. In the event of non-resolution under this
subsection, resolution shall be madein accordance with §254.13 of
this title (relating to Compliance with Contractor Responsibilities,
Rewards and Penalties).[by recovery of all state and federal funds
paid to the noncompliant agency during the period audited. ]
(c) Debarment and Suspension. Conducting business with
entities under debarment or suspension shall be prohibited as follows.
(1) The contractor[grantee] shall not, using reasonably
prudent judgment, deal with any person, business, or other entity
which has been suspended or debarred from receiving federal funds
under 45Code of Federal Regulations[CFR] Section 76.200, con-
cerning non-procurement, or 48Code of Federal Regulations[CFR]
Part 942, Contract Administration.
(2) The contractor[grantee] shall secure a Certification
Regarding Debarment, Suspension, Ineligibility and Voluntary Ex-
clusion for Covered Contracts and Grants from any potential sub-
contractor [or subgrantee], of any tier, for which such certification is
required, prior to issuing any award, grant or contract.
(3) Thecontractor[grantee] shall submit for each federal
fiscal year a Certification Regarding Debarment, Suspension, Ineli-
gibility and Voluntary Exclusion for Covered Contracts and Grants,
to certify that all service providers adhere to paragraph (1) of this
subsection, relating to the requirements regarding debarment and sus-
pension.
(d) Budget submissions. All budget and budget amendment
submissions shall meet the following requirements.
(1) For all original budget and subsequent budget amend-
ment submissions the following shall apply.
(A) All area agency contractors[agencies]shall sub-
mit an original budget as part of its area plan prior to the beginning
of each federal fiscal year. Budget amendments shall be submitted as
directed by the Department or when there is a change of scope which
affects the area gency contractor’s[agencies] ability to implement
its approved area plan. The budget, whether original or amended,
shall quantify the persons and units to be served, the expenses to
provide services, and the resources available to fully fund such ex-
penses to assure compliance with the goals and objectives detailed in
the area plan narrative in order to produce the desired outcomes of
the area agency and fulfillment of its mission and strategies as stated
in the area plan.
(B)-(D) (No change.)
(E) The area agencycontractor shall meet adequate
proportion (unless a written waiver is obtained), match, and mainte-
nance of effort requirements.
(F) When an area agencycontractor provides
services through Case Management and budgets resources under the
DPS pool, verification of intent to meet the requirements regarding
adequate proportion, match requirements, and maintenance of effort
shall be submitted in a format to be prescribed by the Department,
unless the resources are budgeted under individual services direct
purchase of services pools.
(G) The area agencycontractor shall complete all
supporting documentation, as prescribed by the Department, for
inclusion in all budget submissions.
(2) An amended budget must be submitted and approved
prior to the following:
(A) contracting for a previously unbudgeted and
unapproved service;or
(B) the area agencycontractor conducting a service
directly, when waiver is required, which was not identified and
approved in the area plan and budget;or
(C) (No change.)
(3) An amended budget must be submitted for approval
within 20 workdays following:
(A) discontinuance of a service which was identified
and approved in the area plan and budget;or
(B) (No change.)
(e) Area agencycontractor accountability. To demon-
strate area agency on aging accountability, areaagency contrac-
tors[agencies] shall meet programmatic and financial performance
targets as outlined in its approved area plan and the requirements
established by the Department.
(1) Area agency contractors[agencies] shall meet the
following performance requirements.
(A) (No change.)
[(B) An area agency shall require that subrecipient
service providers meet service requirements established by the
Department and shall monitor for such compliance. The area agency
shall maintain documentation to demonstrate such compliance. ]
(B) [(C)] An area agency shall maintain a timely
reporting rate, on an annual basis, of 100% for financial status
reports, [program performance reports, Ombudsman, the Area Plan
Performance Report,] and all other required reporting obligations
as prescribed by the Department, unless it has received written
extension, in accordance with subparagraphs (D) and (E) of this
paragraph, relating to requests for extension, for a period not to
exceed three working days following due date.
(C) [(D)] Area agency contractors[agencies] shall
file their [area plan and any required amendments, all monitoring
responses,] budget and budget amendments on time, unless it has
received written extension, in accordance with subparagraph(D)[(E)]
of this paragraph, relating to requests for extension, for a period not
to exceed ten working days following due date.
(D)[(E)] All requests for extension shall be received
by the Department in writing not less than two working days prior to
the due date of the reports, as identified in subparagraphs(B) [(C)]
and(C) [(D)] of this paragraph.
(i) All requests shall provide the following infor-
mation:
(I) identify the report for which extension is
being requested;
[(II) each report identified shall be considered a
separate request for purposes of this section;]
(II) [(III)] provide justification for the need for
extension;and
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(III) [(IV)] indicate the proposed date of receipt
by the Department of the submission, in accordance with the
limitations set forth in subparagraphs(B) [(C)] and(C) [(D)] of this
paragraph.
(ii) each report identified shall be considered a
separate request for purposes of this section;no more than two
report extensions shall be approved during any federal fiscal year.
(E) [(F)] The area agencycontractor shall meet,
unless written waiver is obtained, the following:
(i) all requirements for adequate proportion with
regard to access services, in-home services, and legal services unless
written waiver is obtained;and
(ii) all requirements for maintenance of effort with
regard to Ombudsman Activities.
[(2) Failure to meet the requirements in subsection (e)(1)
of this section, relating to area agency performance requirements,
shall be the basis for Department actions as follows, unless failure
was due to an act of God or action by the Department:]
[(A) non-qualification for carryover funding;]
[(B) exclusion from the carryover reallocation pool;]
[(C) institution of administrative sanctions in accor-
dance with §254.13 of this title (relating to Department Responsibil-
ities for Imposing Sanctions); and ]
[(D) exclusion from application for and receipt of any
discretionary funding offered by the Department.]
(2) [(3)] Failure to meet the requirements in paragraph (1)
of this subsection, relating to area agency performance requirements,
shall result in actions being taken by the Department unless failure
was due to an act of God or action by the Department, in accordance
with §254.13 of this title (relating toCompliance with Contractor
Responsibilities, Rewards, and Penalties).[Department Responsi-
bilities for Imposing Sanctions).]
(f) Contracting. Areaagency contractors [agencies] shall
apply prudent business judgment in areasof [on] contracting
for services and goods to be purchased and the reimbursement
methodologies to be used in funding such contracts.
(1) The authority for areagency contractors[agencies]
to contract is based on the Older Americans Act of 1965, as amended,
and its regulations; HHS regulations on Administration of Grants;
Title 45 Code of Federal Regulations (CFR), Part 74; Title 45 CFR,
Part 92; Title 45 CFR, Part 1321, et seq.; Title 45 CFR, Part 91;
and all policies and rules established by the Department; and with all
state and local laws as they pertain to contracting and reimbursement
methodologies.
(2) [The area agency shall use any or all of the four
contracting methodologies for the procurement of goods and services
for provision of services to older persons. These contracting methods
are known as cost reimbursement, performance based unit rate,
direct purchase of services and sole source procurement.]When
purchasing services the area agency contractors shall:
(A) use the specified rate for those services with a
rate set by the department. The department will set unit rates
of payment by action of the Texas Board On Aging which will
be based on cost analysis, i.e., the collection of cost reports, and
analysis of data, or unit rates for similar services set by other
state agencies; or
(B) purchase goods and services using any of the
following procurement methodologies for all other services, as
appropriate and approved by the department(Home Delivered
Meals, Adult Day Care, Emergency Response Service, Home-
maker Service, and Personal Assistance services cannot use the
cost reimbursement methodology). These procurement method-
ologies are known as cost reimbursement, performance based unit
rate, direct purchase of services and sole source procurement.
(i) [(A)] In cost reimbursement contracts, the area
agencycontractor pays thesubcontractor [contractor] on a reim-
bursement [reimbursable] basis for services rendered. Thesubcon-
tractor contractor agrees to deliver specific services and the area
agencycontractor makes [will make]payment of actual expenses
based on a pro rata share that federal and/or state funds represent
of the total funds budgeted in the approved budget for each specific
service. Reimbursement shall not be adjusted to offset poor man-
agement planning. Any adjustment to a reimbursement rate shall be
judged on its own merits. It is the responsibility of thesubcontrac-
tor [contractor] requesting an increase in the share of expenses that
federal and/or state funds will pay to document to the area agency
contractor that the increase is warranted due to circumstances beyond
their control. It is the responsibility of the area agencyontractor
requesting a decrease in the share of expenses that federal and/or state
funds will pay to assure that the decrease is warranted. Adjustments
to the share of expenses that federal and/or state funds will pay will
be considered only in instances where:
(I) [i] a subcontractor [subrecipient] service
provider experiences significant operating losses due to events over
which they have no control or reasonably could not have anticipated;
or
(II) [ii] a subcontractor[subrecipient] service
provider experiences excess revenues over operational costs due to
unanticipated, and/or unbudgeted additional resources; or
(III) [iii] reductions in expenses due to a change
in cost allocation methodology.
(ii) [(B)] In using the unit rate performance based
contracting method, the area agencyontractor agrees to pay [to]
the subcontractor [contractor] in the amounts and upon the terms,
provisions and budgets as set forth in the contract as a result of
negotiation of a suitable unit rate. The area agencycontractorpays
the subcontractor[contractor] on a unit rate reimbursement basis for
services rendered. Thesubcontractor[contractor]agrees to deliver
specific services on an at-risk basis. Adjustment to unit rates shall be
considered using the criteria described in subparagraph(B)(i) [(A)]
of this subsection[paragraph].
(iii) [(C)] Direct purchase of service contracting is
an alternative contracting methodology for the purchase of services.
It allows for the purchase of service on a client-by-client basis instead
of contracting annually by either the performance based or cost
reimbursement methods. The area agencycontractor sets aside a
sum of money, known as a direct purchase pool, to be used by
Access and Assistance staff when developing an individual’s care
plan. Direct purchase of services match requirements are established
in §260.19 of this title (relating to Direct Purchase of Services).
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(iv) [(D)] The sole source procurement method
may be used only when the award of a contract is not feasible
under the other procurement methods. In this event, areaagency
contractors[agencies] shall comply with the procedures established
in 45 Code of Federal Regulations[CFR] Part 92.36(d)(4), relating
to procurement by noncompetitive proposals.
(3) Area agency contractors [agencies] using the unit
rate performance based or cost reimbursement methods shall issue
a request for proposal for each service to be contracted prior to
the beginning of each area planning cycle and additionally, if the
need arises during the area planning cycle. Areaagency contrac-
tors[agencies] shall comply with competitive bidding procedures for
any available funds in excess of $25,000 in the aggregate. Funds in
excess of $25,000 shall not be subdivided to circumvent the intent of
this policy. Areaagency contractors[agencies] shall require specific
information on which to judge the qualifications of applicants and
their potential to be successful service providers. Notice of the avail-
ability of a request for proposal shall be disseminated throughout the
area to be served in such a way as to promote fair and open competi-
tion in the procurement process. Documentation shall be maintained
by the area agencycontractor to demonstrate all such efforts. In-
formation provided in the notice of the availability of a request for
proposal shall be sufficient to allow a person of prudent judgment the
facts necessary to determine reasonable interest in the request for pro-
posal. Complete request for proposal packets issued by areaagency
contractors[agencies] shall be in accordance with Department pro-
cedures.
(4) Regardless of the type of procurement processes
used, the area agencycontractor shall document that thesub-
contractor[service provider] conforms to the specifiedsubcontrac-
tor [subrecipient] service requirements in providing all services and
vendor service providers meet the specified service criteria set forth in
their request for bid. In the absence of adopted service requirements
for any specific service, the area agencycontractor shall identify the
performance requirements which thesubcontractor[provider] shall
follow until such time as service requirements are promulgated by
the Department.
(5) In order to establish and track service costs accurately,
eachsubcontractor[service provider] shall have an accounting sys-
tem which identifies all costs for each specific service being pur-
chased. The area agencycontractor shall require, by contract stipula-
tion, that thesubcontractor [subrecipient] service providerhas[have]
complete and accurate accounting records to review and manage ser-
vice costs.
(6) Service contracts shall contain specific requirements
for reporting, regardless of the procurement method used. Area
agency contractors[agencies] shall include a provision for complete
and accurate reporting and documentation of units of service and
unduplicated persons who receive the services. Payments for service
shall be based on the service units provided and the agreed upon
method for service payment.
(7) Area agency contractors[agencies] providing direct
services which require authority and waiver from the Department
shall complete the appropriate sections of the area plan or area
plan amendments. The area plan budget document shall specify the
unit rate identified for applicable direct services of the area agency.
Area agency contractors[agencies] shall enter into a direct service
agreement with the Department which states the service performance
expectation during a specified period. The direct service agreement
shall become part of the approved area plan. All requirements
regarding performance, accounting and reporting shall apply to area
agencies in direct service provision.
(8) Areaagency contractors[agencies] shall not purchase
services, regardless of the contracting methodology used as described
in paragraph (2)(B) of this subsection or the nature of the entity,
from any subcontractor[service provider] not in compliance with
the provisions of the Americans with Disabilities Act. Expenditures
in violation of this requirement shall be disallowed and recapture
of the disallowed payments shall be pursued by the Department in
accordance with subsection (a)(3) of this section.
(g) Program income. Program income contributions shall
be administered in accordance with the Act; 45Code of Federal
Regulations[CFR], Part 1321; and 45Code of Federal Regulations
[CFR], Part 92.25. In addition the following shall apply:[.]
(1) When an area agencycontractor uses the cost re-
imbursement methodology, as described in subsection(f)(2)(B)(i)
[(f)(2)(A)] of this section, relating to cost reimbursement contract-
ing, for fundingsubcontractors [contracted service providers], reim-
bursement shall not be made in excess of actual allowable expenses
less program income received during the reimbursement period in
accordance with 45Code of Federal Regulations[CFR], Part 92.25,
relating to program income.
(2) When an area agencycontractor uses the unit
rate performance based contracting methodology, as described in
ubsection(f)(2)(B)(ii) [(f)(2)(B)] of this section, relating to unit
rate performance contracting for fundingsubcontractors[contracted
service providers], no deduction shall be made to the amount paid
based on units served for program income received, since the
contractor is deemed to be at-risk.
(3) When an area agencyontractor or other designated
case management or benefits counseling service provider purchases
services using the direct purchase of service methodology, it shall:
(A)-(C) (No change.)
(4) (No change.)
(h) Expenditure of adequate proportion of funding for support
services categories. Each area agencycontractor[grantee] shall
establish an adequate proportion of the funding they receive under
Title III, Part B, of the Older Americans Act, as amended, for support
services, to be expended to comply with the Act, Section 306(a)(2)
(Public Law 89-73), and shall include such levels and justification
for setting these levels in the area plan or area plan amendment, as
ppropriate.
(1) (No change.)
(2) In determining the adequate proportion of funding for
each of these categories, the area agencycontractor [grantee] shall:
(A)-(D) (No change.)
(3) The area plan shall indicate the level of adequate
proportion for each of the support service categories as a percentage
of the Title III, Part B funding andinclude a narrative description
of each criteria listed in§260.2(h)(2),of this title (relating to
determining adequate proportion of funding).[ paragraph (2) of
this subsection.]
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(4) An area agencycontractor[grantee] may propose a
change in the local adequate proportion funding level for any of the
support service categories at the beginning of the fiscal year; but
not during the course of the fiscal year of an approved area plan or
area plan amendment. Appropriate justification to change the level
of funding shall be submitted using either:
(A) criteria listed in§260.2(h)(2), relating to deter-
mining adequate proportion of funding, shall describe and docu-
ment[paragraph (2) of this subsection by describing and document-
ing] changes in the conditions of the service delivery system in the
region which resulted in the need for such change; or
(B) evidence that a change in funds received from
the state or other funding sources due to a new funding formula,
which was a result of a revision in the census information from which
allocations are determined.
(5) Area agencycontractors [grantees] may seek a
waiver from setting and expending an adequate proportion of Title
III, Part B funds for these support service categories.
(A) Such a waiver shall be submitted with the area
plan or area plan amendment prior to the effective fiscal year.
Waivers will not be reviewed or approved during the fiscal year for
which the area agencycontractor[grantee] has an approved area plan
or area plan amendment.
(B) The burden of proof that an adequate supply of
support services in these categories is available in the region is the
responsibility of the area agencyontractor[grantee] when applying
for such a waiver.
(C) Separate waiver requests shall be submitted for
each category of support services for which a waiver is sought
and must include appropriate justification using the criteria listed
in §260.2 (h)(2), relating to determining adequate proportion of
funding. [paragraph (2) of this subsection.]
(D) (No change.)
(6) Ombudsman maintenance-of-effort. Area agency
on aging contractors shall expend, in each fiscal year, a percent-
age of Title III-B funds for Ombudsman activities which shall
represent the equivalent percentage of Title III funds expended
in the base year of FY 1991 for such activities.
(A) The FY 1991 base year percentage shall be
calculated under the following methodology.
(i) Determine the total Title III Ombudsman ex-
penditures as reported on the final Form 269 for FY 1991.
(ii) Subtract from the amount obtained in clause
(g)(6)(A)(i) the amount of Title III-G funds expended in Ombuds-
man activities.
(iii) Add to the amount obtained in clause
(g)(6)(A)(ii) the amount of funds expended from the Ombudsman
Training grant and the OBRA grant during FY 1991 as reported
to the Department.
(iv) Divide the amount obtained in clause
(g)(6)(A)(iii) by the Title III-B allocation for FY 1991.
(B) the percentage calculated in accordance with
the methodology established in subparagraph (A) of this para-
graph shall be multiplied, each year, by the amount of Title III-B
funding allocated to each area agency to determine each area’s
Ombudsman Maintenance-of Effort requirement.
(C) the Department shall issue a listing of the
Ombudsman Maintenance-of-Effort requirements within 45 days
following receipt of each year’s federal funding allocation.
(D) The Ombudsman Maintenance-of-Effort re-
quirement shall not be increased or decreased due to categorical
fund transfers.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s authority.




Texas Department on Aging
Earliest possible date of adoption: October 18, 1996
For further information, please call: (512) 424-6840.
♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 31. NATURAL RESOURCES AND
CONSERVATION




The Texas Parks and Wildlife Department has withdrawn
from consideration for permanent adoption the proposed new
§§65.171–65.174, which appeared in the July 26, 1996, issue
of the Texas Register (21 TexReg 7009).




Texas Parks and Wildlife Department
Effective date: September 6, 1996
For further information, please call: (512) 389–4642
♦ ♦ ♦
Chapter 69. Resource Protection
31 TAC §§69.1–69.8
The Texas Parks and Wildlife Department has withdrawn
from consideration for permanent adoption the proposed new
§§69.1–69.8, which appeared in the July 26, 1996, issue of the
Texas Register (21 TexReg 7015).




Texas Parks and Wildlife Department
Effective date: September 6, 1996
For further information, please call: (512) 389–4642
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 1. ADMINISTRATION
Part X. Department of Information Re-
sources
Chapter 201. Planning and Management of In-
formation Resources Technologies
1 TAC §201.13
The Department of Information Resources adopts an amend-
ments to §201.13, concerning information resource standards,
with changes to the proposed text as published in the June 25,
1996, issue of the Texas Register (21 TexReg 5817).
The effect of the section is to establish a date standard for
electronic data interchange purposes, to establish Year 2000
readiness criteria, and to require state agencies to include Year
2000 issues in technology risk assessments.
The department received three comments regarding the pro-
posed rule. One comment noted a discrepancy between the
wording of the proposed amendment and the wording contained
in a related publication issued by the department pertaining to
the Year 2000 (Standards Review and Recommendation Publi-
cation 09, or "SRRPUB 09"). Specifically, the commenter noted
that the phrase "absence of value" contained in proposed sub-
section (e)(2)(A), pertaining to the "general integrity" readiness
criterion, was less inclusive than the version appearing in SR-
RPUB 09, and suggested that the rule be changed to be more
inclusive. The department agrees with this comment and has
modified the language of the rule accordingly.
Another comment requested the addition of the "Julian format"
for dates as an acceptable date format, suggested combining
§201.13(e)(2)(C), "explicit century," with §201.13(e)(2)(D), "im-
plicit century," and suggested that the "windowing technique" of
date processing where centuries are not present be specifically
mentioned as being acceptable as valid implicit unambiguous
date manipulation. The department agrees with the comment
regarding the acceptability of the Julian format, which repre-
sents dates as CCYYDDD with "DDD" as the day of the year
stated as a number between 001 (representing January 1) and
365 (or 366 in leap years) (representing December 31), and has
modified the rule to permit the use of this format in specified
circumstances. The department disagrees with the suggestion
that the readiness criteria pertaining to explicit and implicit cen-
tury date elements be combined, because they are not mutually
exclusive and applications within a system may employ both,
providing that each application conform to the specific readi-
ness criteria. The department disagrees with the suggestion
that the "windowing technique" of date processing be specifi-
cally mentioned as valid implicit unambiguous date manipula-
tion, because the long term solution to date related problems is
the conversion to four-digit year formats. However, the depart-
ment acknowledges that a "windowing technique" may provide
the only viable solution in a given set of circumstances within
the limited time remaining. In considering a "windowing tech-
nique" each organization must consider data portability, inter-
operability with other applications, third-party products, access
to archived data, and data exchange with external entities.
Another comment supported the adoption of subsection (e)
of §210.13, but suggested that the language proposed for
inclusion within the "policy" subsection of the rule (subsection
(b)) be stricken from that section and moved to the new
subsection (e). The department agrees with this suggestion
and has modified the rule accordingly.
Names of groups or associations making comments for and
against the rule:
For:
Comptroller of Public Accounts
Texas Department of Human Services
Security Issues Group
The amendment is adopted pursuant to the provisions of Texas
Government Code §2054.051(b), which requires the depart-
ment to develop and publish standards relating to informa-
tion resource management by state agencies, and Texas Gov-
ernment Code §2054.052(a), which permits the department to
adopt rules as necessary to implement its responsibilities.
§201.13. Information Resource Standards.
(a) (No change.)
(b) Information security standards.
(1)-(2) (No change.)
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(e) Date Standard. Because the Year 2000 could have an
impact on virtually all computer systems due to the use of only
the last two digits of a date field, all state agencies and institutions
of higher education will adhere to the following standard, and will
observe the Year 2000 readiness criteria and complete the Year 2000
risk assessment described in paragraphs (1)-(4) of this subsection.
(1) Interchange Standard. Four-digit year elements will
be used for the purposes of electronic data interchange in any
recorded form among state agencies, institutions of higher education
and the public. The year shall encompass a two-digit century
that precedes, and is contiguous with, a two-digit year-of-century
(e.g., 1999, 2000, etc.). Applications that require day and month
information will be coded in the following format: CCYYMMDD.
Additional representations for week, hour, minute, and second, if
required, will comply with the international standard ISO 8601:1988,
"Data elements and interchange formats - Information interchange -
Representation of dates and times." If two or more state agencies
or institutions of higher education agree to exchange month and
day information based on ordinal dates, the ISO standard format of
CCYYDDD will be used.
(2) Year 2000 Readiness Criteria. Any data-processing
asset must meet the following four criteria to be century-compliant:
(A) General integrity: No value for current date will
cause interruptions in desired operation – especially from 20th to 21st
centuries.
(B) Date integrity: All manipulations of time-related
data (dates, durations, days of week, etc.) will produce desired results
for all valid date values within the application domain.
(C) Explicit century: Date elements in interfaces and
data storage permit specifying century to eliminate date ambiguity.
(D) Implicit century: For any date element repre-
sented without century, the correct century is unambiguous for all
manipulations involving that element.
(3) Implementation. State agencies and universities shall
complete a Year 2000 risk assessment of all computer based systems,
telecommunications equipment and data networks in 1996. Specific
dates for completing conversion and reprogramming fixes will depend
on each organization’s risk assessment. All new systems acquired
shall use four-digit year elements. Contracts for software and/or
hardware shall include Year 2000 protection and warranty language.
(4) As of January 1, 1997, all products and services
purchased by state agencies shall meet the requirements of paragraphs
(1) and (2) of this subsection.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Department of Information Resources
Effective date: September 25, 1996
Proposal publication date: June 25, 1996
For further information, please call: (512) 475-1715
♦ ♦ ♦
TITLE 4. AGRICULTURE
Part III. Texas Feed and Fertilizer Con-
trol Service
Chapter 65. Commercial Fertilizer Rules
Permitting and Registration
4 TAC §65.11
The Office of the Texas State Chemist, Feed and Fertilizer
Control Service adopts an amendment to §65.11, concerning
registration, without changes to the proposed text as published
in the July 12, 1996, issue of the Texas Register (21 TexReg
6400) effective September 30, 1996.
The rule is being amended as a part of a comprehensive
revision of the rules done to ensure that labeling requirements
for fertilizer allow the consumer to determine whether a given
product is suitable for its intended use.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Texas Agriculture Code,
Chapter 63, §63.004, which provides the Texas Feed and
Fertilizer Control Service with the authority to adopt rules
relating to the distribution of commercial fertilizers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in College Station, Texas on September 6, 1996.
TRD-9613014
George W. Latimer, Jr.
Texas State Chemist
Texas Feed & Fertilizer Control Service
Effective date: September 30, 1996
Proposal publication date: July 12, 1996




The Office of the Texas State Chemist, Feed and Fertilizer
Control Service, adopts an amendment to §65.21, concerning
listing of plant nutrients with changes to the proposed text as
published in the July 19, 1996, issue of the Texas Register (21
TexReg 6747).
The rule is being amended as a part of a comprehensive
revision of the rules done to ensure that labeling requirements
for fertilizer allow the consumer to determine whether a given
product is suitable for its intended use.
The changes are adopted to harmonize with those of the
Association of American Plant Food Control Officials as required
by §63.004 and/or to free fertilizer manufacturers to guarantee
levels of nutrients they feel suitable for specialized applications.
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Only one comment from The Scotts Co. was received. The
comment noted that a portion of the text §65.21(a)(2)(C) should
be deleted along with (A) and (B) to be consistent with the
Association of American Plant Food Control Officials. The
Service agrees and the text is so amended.
The amendment is adopted under the Texas Agriculture Code,
Chapter 63, §63.004, which provides the Texas Feed and
Fertilizer Control Service with the authority to adopt rules
relating to the distribution of commercial fertilizers.
§65.21. Plant Nutrients.
(a) Nitrogen, phosphorus and potassium shall be guaranteed
on the label of a commercial fertilizer in either of the following forms:
(1) Figure 1: 4 TAC §65.21(a)(1)
(2) Figure 2: 4 TAC §65.21(a)(2)
(b) Plant nutrients other than nitrogen, phosphorus, and
potassium, when mentioned in any form or manner on the label of a
fertilizer product, shall be guaranteed.
(1) Guarantees other than nitrogen, phosphorus, and
potassium shall be expressed on an elemental basis as a percentage
by weight.
(2) Any guarantees or claims for plant nutrients shall
appear in the order given, shall immediately follow the guarantees
for the nitrogen, phosphorus, and potassium and shall be the only
guarantees acceptable to the Service absent evidence that an unlisted
nutrient (element) fulfills the requirements of §65.21(c): Calcium
(Ca), Magnesium (Mg), Sulfur (S), Boron (B), Chlorine (Cl), Cobalt
(Co), Copper (Cu), Iron (Fe), Manganese (Mn), Molybdenum (Mo),
Sodium (Na), Zinc (Zn).
(c) The registrant of a fertilizer shall furnish to the Service
upon request:
(1) the source of the elements guaranteed;
(2) proof of the availability and efficacy of the plant
nutrients and other additives guaranteed or claimed on the label;
(3) the proposed label and directions for use of the
fertilizer;
(4) a method acceptable to the Service for determining
the nutrient at 50% of the level guaranteed on the label.
(d) Sources of nutrients, when shown on the label, shall be
listed below the completed guaranteed analysis statement.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in College Station, Texas on September 6, 1996.
TRD-9613015
George W. Latimer, Jr.
Texas State Chemist
Texas Feed & Fertilizer Control Service
Effective date: September 30, 1996
Proposal publication date: July 19, 1996
For further information, please call: (409) 845-1121
♦ ♦ ♦
4 TAC §65.22
The Office of the Texas State Chemist, Feed and Fertilizer
Control Service, adopts the repeal of §65.22, concerning plant
nutrients in addition to nitrogen, phosphorus, and potassium,
and moves a portion of the text to be part of §65.21 as
subsections (b) to (d), effective September 30, 1996. The
repeal is adopted without changes to the proposed text as
published in the July 12, 1996, issue of the Texas Register
(21 TexReg 6401). The change is adopted as part of a
comprehensive revision of the rules done to ensure that labeling
requirements for fertilizer allow the consumer to decide whether
a given product is suitable for use in an organic food or fiber
production program.
No comments were received concerning repeal and relocation
or on the text revisions.
The repeal is adopted under the Texas Agriculture Code,
Chapter 63, §63.004, which provides the Texas Feed and
Fertilizer Control Service with the authority to adopt rules
relating to the distribution of commercial fertilizers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
uthority to adopt.
Issued in College Station, Texas on September 6, 1996.
TRD-9613016
George W. Latimer, Jr.
Texas State Chemist
Texas Feed & Fertilizer Control Service
Effective date: September 30, 1996
Proposal publication date: July 12, 1996
For further information, please call: (409) 845-1121
♦ ♦ ♦
4 TAC §65.26
The Office of the Texas State Chemist, Feed and Fertilizer
Control Service, adopts the repeal of §65.26, relating to organic
and organic base nitrogen fertilizer, without changes to the
proposed text as published in the July 12, 1996, issue of the
Texas Register (21 TexReg 6401) such repeal to take effect
September 30, 1996.
With revision of the rules done to ensure that labeling require-
ments for fertilizer allow the consumer to decide whether a given
product is suitable for use in an organic food or fiber production
program, this section is obsolete.
No comments were received concerning repeal of this section.
The repeal is adopted under the Texas Agriculture Code,
Chapter 63, §63.004, which provides the Texas Feed and
Fertilizer Control Service with the authority to adopt rules
relating to the distribution of commercial fertilizers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in College Station, Texas on September 6, 1996.
TRD-9613017
George W. Latimer, Jr.
Texas State Chemist
Texas Feed & Fertilizer Control Service
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Effective date: September 30, 1996
Proposal publication date: July 12, 1996
For further information, please call: (409) 845-1121
♦ ♦ ♦
The Office of the Texas State Chemist, Feed and Fertilizer
Control Service, adopts new §65.26, concerning requirements
for fertilizers suitable for use in organic production programs,
without changes to the proposed text as published in the July
12, 1996, issue of the Texas Register (21 TexReg 6402), to
become effective September 30, 1996.
The new rule is adopted as part of a comprehensive revision
of the rules done to ensure that labeling requirements for
fertilizer allow the consumer to decide whether a given product
is suitable for use in an organic food or fiber production program.
No comments were received regarding adoption of the new rule.
The new rule is adopted under the Texas Agriculture Code,
Chapter 63, §63.004, which provides the Texas Feed and
Fertilizer Control Service with the authority to adopt rules
relating to the distribution of commercial fertilizers.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in College Station, Texas on September 6, 1996.
TRD-9613018
George W. Latimer, Jr.
Texas State Chemist
Texas Feed & Fertilizer Control Service
Effective date: September 30, 1996
Proposal publication date: July 12, 1996
For further information, please call: (409) 845-1121
♦ ♦ ♦
4 TAC §65.30
The Office of the Texas State Chemist, Feed and Fertilizer
Control Service, adopts an amendment to §65.30, concerning
slow-release fertilizer, with changes to the proposed text as
published in the July 12, 1996, issue of the Texas Register
(21 TexReg 6402) to take effect September 30, 1996. The
amendments are adopted to clarify the section.
Only one comment from The Scotts Company was received.
The comment urged retention of §65.30(c) since the Office has
chosen not to adopt §65.21(e) pending action of the USDA’s
National Organic Standards Board. The Office concurs, but
notes that retention of this section requires a further addition
(§65.30(c)(2)) to define the requirements for nitrogen-containing
compounds.
The amendment is adopted under the Texas Agriculture Code,
Chapter 63, §63.004, which provides the Texas Feed and
Fertilizer Control Service with the authority to adopt rules
relating to the distribution of commercial fertilizers.
§65.30. Slow Release Fertilizer.
(a) No fertilizer label shall bear a statement that connotes or
implies that certain plant nutrients contained in a fertilizer are released
slowly over a period of time, unless the slow release components
are identified and guaranteed at a level of at least 15% of the total
guarantee for that nutrient(s).
(b) The terms, "water insoluble," "coated slow release," "slow
release," "controlled release," "slowly available water soluble," and
"occluded slow release" are accepted as descriptive. However, the
Service may require the manufacturer to provide data substantiating
the claim (from tests carried out under guidance of a recognized
reputable researcher acceptable to the Service). A laboratory
procedure, acceptable to the Service for evaluating the release
characteristics of the product(s), may also be required.
(c) If an amount of nitrogen is designated as slow release
"nitrogen-containing organic" or "organic nitrogen," then
(1) that amount must be water-insoluble and coated urea
may not be included in meeting the 60% requirement;
(2) at least 15% of total nitrogen guaranteed – not just
that designated "nitrogen-containing organic" or "organic nitrogen" –
must be water-insoluble.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.
Issued in College Station, Texas on September 6, 1996.
TRD-9613019
George W. Latimer, Jr.
Texas State Chemist
Texas Feed & Fertilizer Control Service
Effective date: September 30, 1996
Proposal publication date: July 12, 1996
For further information, please call: (409) 845-1121
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part II. Texas Department of Mental
Health and Mental Retardation
Chapter 409. Medicaid Programs
Subchapter I. Rehabilitative Services for Persons
with Mental Illness
25 TAC §§409.351–409.357
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts the repeal of §§409.351-409.357 of Chapter
409, Subchapter I, governing rehabilitative services for persons
with mental illness. The repeal is adopted contemporaneously
with the adoption of new sections of Chapter 409, Subchapter I,
in this issue of the Texas Register. Sections 409.351-409.357
are repealed without changes to the proposed text as published
in the June 7, 1996, issue of the Texas Register (21 TexReg
5135) and will not be republished.
The repeal would allow for the proposal of new sections
governing rehabilitative services for persons with mental illness.
Ernest McKenney, director, Medicaid Administration, has deter-
mined the public benefit is the adoption of new rules that will
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enable the department to better manage the public funding of
services for persons with mental illness.
A public hearing was held on June 26, 1996, with no oral
or written testimony presented. There was no written public
comment received regarding the repeal.
The repeals are adopted under the Health and Safety Code,
§532.015(a), which provides the Texas Department Mental
Health and Mental Retardation Board with broad rulemaking
authority; and under the provisions of Texas Government Code,
Chapter 531, §531.021, which provides the Texas Health and
Human Services Commission with the authority to administer
federal medical assistance funds.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Board of Mental Health and Mental Retardation
Effective date: January 1, 1996
Proposal publication date: June 7, 1996
For further information, please call: (512) 206–4516
♦ ♦ ♦
25 TAC §§409.351–409.365
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new §§409.351-409.365 of Chapter 409,
Subchapter I, concerning rehabilitative services for persons with
mental illness. Sections 409.351-409.365 are adopted with
changes to the proposed text as published in the June 7, 1996,
issue of the Texas Register (21 TexReg 5135). The new
sections would replace existing §§409.351-409.357 of Chapter
409, Subchapter I, governing rehabilitative services for persons
with mental illness, which are repealed in this issue of the
Texas Register.
The new sections of Chapter 409, Subchapter I, are adopted to
more clearly define the services reimbursable under the Medic-
aid Rehabilitative Services program; to eliminate duplication of
services; to more clearly define the population eligible for reha-
bilitative services; to expand the licensure categories of persons
recognized as qualified to recommend and approve the provi-
sion of rehabilitative services; and to redefine the reimbursable
unit of service and set limits on the amount of services that will
be reimbursed.
Language in §409.351 and §409.352 is changed to parallel lan-
guage in the Code of Federal Regulations. Several definitions
in §409.353 are modified. Language in §409.354 is modified
to indicate that eligibility requirements are aligned with the de-
partment’s definition of the priority population and to provide
additional clarification. Language in §409.355 is changed to
clarify the role of paraprofessionals in the delivery of rehabili-
tative services. Language in §409.356 is changed to indicate
that collateral contacts with legal guardians of adults should be
included as direct services; that Community Support Services
are available to eligible individuals with persistent symptoms of
mental illness; and that registered pharmacists and other appro-
priately trained and qualified persons are included among those
persons eligible to deliver medication training and medication
monitoring services. Language in §409.357 is modified to clar-
ify the protocols and level of need criteria associated with the
approval process for treatment beyond the initial ten days in Day
Programming for Acute Needs; to clarify that crisis management
services must be available at all times in Day Program Services
for Acute Needs; to indicate that registered pharmacists and
other appropriately trained and qualified persons are included
among those persons eligible to deliver medication training and
medication monitoring services; and to clarify that professional
assessment is an ongoing activity incorporated into the inde-
pendent daily living skills component of Day Program Services
for Acute Needs. Language in §409.358 is changed to indicate
that registered pharmacists and other appropriately trained and
qualified persons are included among those persons eligible to
deliver medication training and medication monitoring services;
to clarify that professional assessment is an ongoing activity
incorporated into the independent daily living skills component
of Day Program Services for Skills Training; to address public
comment expressing a concern that clubhouse services would
no longer be available; and to clarify that professional staff who
are on-site and who are counted in the minimum staffing re-
quirements may also provide program direction. Language in
§409.359 is changed to indicate that registered pharmacists and
other appropriately trained and qualified persons are included
among those persons eligible to deliver medication training and
medication monitoring services and to provide additional clari-
fication; and to provide consistency with regard to the role of
licensed vocational nurses in day programs for skills training.
New §409.359(f) is added to clarify the responsibilities of en-
rolled providers with regard to assessment and modification of
the plan of care and in response to public comment expressing
concern as to how and by whom effectiveness of training ob-
jectives and skills attainment will be determined. Language in
§409.360 is modified to specify documentation requirements for
Plan of Care Oversight services and to clarify the requirements
necessary to extend Day Program Services for Acute Needs
beyond the established 10-day limit. Language in §409.361 is
modified to remove confusion concerning the nature of the role
of physicians in day programs; to indicate that direct physician
services should be separately reimbursed; to indicate that di-
rect contacts should also include collateral contacts with legal
guardians of adults; to allow for an increase in the total num-
ber of hours of small group services in certain areas where
day program services cannot be provided due either to staffing
shortages or low consumer demand; to provide additional clar-
ification on the limitations on day programming; to provide lim-
itations on Plan of Care Oversight services; and to clarify the
requirements necessary to extend Day Program Services for
Acute needs beyond the established 10-day limit. Language in
§409.362 is modified to note that the Texas Department of Hu-
man Services is responsible for PASARR assessments. Lan-
guage in §409.363 is modified to delete individual certification
of each day program. Language in §409.364 is modified to ex-
tend the implementation date to January 1, 1997; to correct a
reference to Texas Administrative Code; and to clarify record
retention requirements.
As a result of the revisions to the subchapter on adoption,
including the addition of a new service (plan of care oversight
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services), the total fiscal impact for FY 1997 is $55,470,645,
of which $34,702,436 is federal and $20,768,209 is state.
For FY 1998, the total fiscal impact is $57,634,000, of which
$36,182,625 is federal and $21,451,375 is state. For FY 1999,
the total fiscal impact is $59,881,726, of which $37,689,558
is federal and $22,192,168 is state. For FY 1000, the total
impact is $62,097,350, of which $39,108,911 is federal and
$22,988,439 is state. For FY 2001, the total impact is
$64,457,049, of which $40,595,050 is federal and $23,862,000
is state.
The difference in the addition of one service for FY 1997 is
$2,648,460, of which $1,656,877 is federal and $991,583 is
state. For FY 1998, the differences if $3,718,153, of which
$2,334,256 is federal and $1,383,897 is state. For FY 1999,
the difference is $3,593,582, of which $2,351,861 is federal and
$1,241,721 is state. For FY 2000, the difference is $3,613,968,
of which $2,393,044 is federal and $1,220,924 is state. For
FY 2001, the difference is $3,692,816, of which $2,447,264 is
federal and $1,245,552 is state.
A public hearing was held on June 26, 1996, with no oral or
written testimony presented.
Written comments were received from one state senator; the
Texas Department of Mental Health and Mental Retardation;
the Texas Rehabilitation Commission; the Texas State Board
of Pharmacy; and the Texas Council on Offenders with Mental
Impairments.
Written comments were also received from two citizens; Advo-
cacy, Inc., Austin; and Concerned Pharmacists, Houston.
Written comments were received from state-operated commu-
nity services, community mental health and mental retardation
centers, and related entities as follows: Andrews Center, Tyler;
Access Community Enrichment Services, Jacksonville; Austin-
Travis County MHMR, Austin; Burke Center, Lufkin; Center for
Health Care Services, San Antonio; Heart of Texas MHMR Cen-
ter, Waco; Life Management Center, El Paso; Life Resource
Center, Beaumont; MHMR Authority of Harris County, Hous-
ton; MHMR Services for the Concho Valley, San Angelo; Per-
mian Basin Community MHMR, Midland; Sabine Valley Center,
Longview; Sabine Valley CSU, Midland; Sabine Valley Center-
Helping Hands, Longview; Sunrise Canyon, Lubbock; Tarrant
County MHMR, Fort Worth; and West Texas State Operated
Community Services, Big Spring.
Comments were also received from Abilene State School; San
Antonio State Hospital; and Wichita Falls State Hospital.
Written comments were also received from a large number
of mental health consumers affiliated with the Wichita Fall
State Hospital Community Programs at the following locations:
Archer County Mental Health Center, Archer (one commenter);
Wichita Falls State Hospital Community Programs (two com-
menters); Clay County Mental Health Center, Henrietta (one
commenter); Headstream Memorial Mental Health Center (nine
commenters); Lake Country Connection, Young County Mental
Health Center, Graham (thirteen commenters); Lamar County
Mental Health Center (seven commenters). Comments were
also received from Rolling Plains State- Operated Community
Services at Wise County Mental Health Center, Decatur (23
commenters).
With the exception of one commenter who supported the
proposed rule with no qualifications, all commenters expressed
concerns and made suggestions for improvements to the new
subchapter.
Written comment was received from several commenters per-
taining to the definition of "licensed practitioner of the healing
arts.’ One commenter applauded the definition of this term, an-
other indicated that the rule makes a distinction between "pro-
fessional" and "licensed practitioner of the healing arts," and
several commenters noted that registered nurses (RNs) should
be included as licensed practitioners of the healing arts. An-
other commenter asked if registered pharmacists would be con-
sidered licensed practitioners of the healing arts.
The department responds that registered nurses and registered
pharmacists were not included in the definition of licensed prac-
titioner of the healing arts because they are not eligible for en-
rollment as individual providers of Medicaid reimbursed mental
health services. The definition of a licensed practitioner of the
healing arts in the rule is in congruence with the definition of el-
igible individual Medicaid mental health providers, found in the
Texas Department of Health’s Texas Medicaid Providers Pro-
cedures Manual. In order to be eligible to authorize the delivery
of Medicaid reimbursable mental health services, the licensed
practitioner must be an enrolled authorized Medicaid provider.
Additionally, the department responds that there is a difference
between a professional and a licensed practitioner of the heal-
ing arts. The qualifications for a professional reflect those qual-
ifications for qualified mental health professionals outlined in
the Mental Health Community Services Standards. Registered
nurses and registered pharmacists qualify as professionals un-
der these standards. Licensed practitioners of the healing arts
are required to authorize services specified in the individual’s
treatment plan as stated in §409.355(b) of the rule.
One commenter expressed support for the proposed staffing
requirements. The commenter asked if state funding would be
available to support the extra staffing requirements established
in the proposed rule to assure equal treatment for all. This
commenter expressed concern that the proposed changes
would create a two-tier system.
The department responds that the proposed rule governs
Medicaid funding for Rehabilitative Services for Persons with
Mental Illness. The availability of general revenue to fund
services for persons who are not Medicaid-eligible is not
affected by this rule.
The commenter further stated that consumers and families
had no input into the changes in these rules until they were
published and that a major service change needs more time
and consideration.
The department responds that the proposed rule is based on
best practices as determined by the department and is consis-
tent with the department’s Strategic Plan. The development of
best practices has been a collaborative effort between the de-
partment, advocacy groups, and consumers. Additionally the
department has taken public comment into consideration for
the rule as submitted to the board for adoption. The implemen-
tation date for these changes has been extended to January 1,
1997.
21 TexReg 8934 September 17, 1996 Texas Register
Several commenters stated proposed rule does not reimburse
for telephone contacts. Commenters related that in rural areas
often telephone contacts are the only method available to assist
individuals in a timely manner and questioned if the department
is prepared to furnish state general revenue funds for this
service.
The department agrees that telephone contacts are a neces-
sary part of providing services. Although telephone contacts
are no longer a distinct component of the service array with
an associated direct reimbursement, the indirect costs of tele-
phone contacts have been included in the development of the
reimbursement for rehabilitative services.
Several commenters contend that the GAF score requirement
in the proposed rule appears to establish a new definition of the
priority population.
The department responds that the priority population definition
in the final version of the proposed rule will be clarified to be
in congruence with departmental policy pertaining to priority
population.
Another commenter stated that there was no mention of Com-
munity Support Services (crisis services) being available 24
hours a day and asked if the intent was that these services
be offered 24 hours a day. One commenter asked how these
services would be offered to new members of the priority pop-
ulation.
The department responds that all enrolled providers of reha-
bilitative services must provide 24-hour crisis services in accor-
dance with the Texas Health and Safety Code §534.053. These
unscheduled services are covered under Community Support
Services (Symptom Management and Support) which includes
the delivery of interventions provided on an emergency basis.
There are no restrictions limiting these interventions to a partic-
ular time of day.
The commenter further asked if services can be provided only
for managing "acute" symptoms and inquired as to how the
consumer will be able to take advantage of "employment related
support and skills training." The commenter questioned if the
suggestion being made that supports can be initiated only when
the symptoms become acute.
The department responds that enrolled providers must be in
compliance with §532.053 of the Texas Health and Safety
Code which mandates the delivery of numerous core and es-
sential services. In addition, all providers must comply with
§409.364(7) which mandates that enrolled providers ensure that
rehabilitative services are delivered through a system with writ-
ten standards and procedures which ensure there is an overall
coordination of services.
Comments were received regarding the fact that determinations
for specialized services through OBRA Preadmission Screening
and Annual Resident Review (PASARR) are being done by the
Department of Human Services (DHS) not by the department.
The department responds that the final version of the proposed
rule will be revised to indicate that the need for specialized
services will be determined by the Department of Human
Service through the PASARR process.
One commenter stated that this proposal will further isolate
services for clinic and case management.
The department responds that the proposed rule is intended
to eliminate overlap between services in order to increase
efficiency of service delivery. No provisions were made in the
rule to preclude coordination of services.
The department responds that enrolled providers must be in
compliance with §534.053 of the Texas Health and Safety Code
which mandates the delivery of core and essential services.
In addition, all providers must comply with §409.364(7) which
mandates that enrolled providers ensure that Rehabilitative
Services are delivered through a system with written standards
and procedures which ensure there is an overall coordination
of services.
Several commenters stated that the direct contacts should
include collateral contacts as well.
The department responds that the proposed rule provides for
collateral contact with the primary caregiver of a minor child
and the final version of the rule has been modified to include
collateral contacts with the legal guardian of the person of
an adult. The indirect costs of these collateral contacts have
been included in the development of the reimbursement for
rehabilitative services.
One commenter requested clarification as to whether physician
appointments are covered as Rehabilitative Services.
The department responds that physician appointments reim-
bursed through the outpatient benefit are not covered as Re-
habilitative Services. The proposed rule has been modified to
remove the reference to physician services in §409.361(a). The
reimbursement for rehabilitative day program services includes
reimbursement for the costs associated with maintaining physi-
cian availability for staff consultation and to provide direction to
staff in emergency situations.
One commenter related that a licensed vocational nurse (LVN)
should not be allowed the same privilege as a registered nurse
(RN) in day programming. The commenter felt that the acuity
level of the clients was too high.
The department responds that for nursing services in day
programming for acute needs, an RN is required to be on-site
during hours of program operation. The department recognizes
that client needs differ among other day programs and the
proposed rule allows the provider the flexibility to make the
determination of the need for an LVN or RN based on client
needs in the specific program.
This commenter stated that the start date of the changes was
too aggressive and that the changes should be coordinated with
the provider’s fiscal year.
The department responds that in order to facilitate the coordi-
nation of the various federal funding sources, the department
will implement this program at the beginning of a federal fiscal
quarter.
Two commenter requested clarification on the certification of
day programs.
The department responds that the final version of the rule will be
modified to reflect the deletion of the requirement that individual
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day programs must be certified. Each provider of services will
be certified to deliver rehabilitative services.
Several commenters requested clarification of the protocols
and level of need criteria associated with the approval process
for treatment beyond the initial ten days in Day Programming
for Acute Needs. One commenter also asked if there was
a maximum number of days to be contemplated for Day
Programming for Acute Needs.
The department responds that a licensed practitioner of the
healing arts must authorize each extension and documentation
must be provided. The final version of the rule has been
modified to clarify that adequate documentation of medical
necessity is required for extension of these services beyond
the initial 10-day period. Additionally, there currently is no limit
on the maximum number of days an individual may be served
in Day Programming for Acute Needs.
Several commenters expressed general support for the concept
of eliminating the duplication of services and the clarification
of service definitions, but expressed concern that centers and
clubhouses in rural areas would be adversely affected by these
changes. These commenters also expressed concern that the
proposed changes would result in increased costs and staffing
cuts.
The department responds that the newly designed service array
provides flexibility that allows service providers to develop a
menu of services that is most appropriate to the needs of
the eligible individuals whom they serve by allowing service
providers to offer combinations of individual, small group, and
day program services tailored to meet individual needs. This
flexibility should allow rural service providers serving small
numbers of individuals to address the needs of those individuals
in a cost efficient manner. Proposed rates are believed to be
sufficient to meet the costs of the provision of services in both
urban and rural areas.
One commenter expressed concern that the proposed changes
would result in homelessness and lack of medication for
individuals with schizophrenia.
The department responds that funding for residential services
and medication has never been included in the Rehabilitative
Services for Persons with Mental Illness service array. The
Medicaid Vendor Drug program is administered by the Texas
Department of Health and is unaffected by these changes.
Several commenters expressed concern that the proposed
changes would result in an elimination of day program club-
house services for persons who are not "assessed acute."
The department responds that the proposed service array
includes three types of day program services: day program
services for acute needs, day program services for skills
training, and day program services for skills maintenance. The
day programs for skills training and skills maintenance fit very
well with the training services offered under the clubhouse
model. The inclusion of specific day programming services for
persons with acute needs does not eliminate the availability of
services to individuals who are served in a "clubhouse" setting.
Several commenters expressed concern that the proposed
changes would adversely affect individuals who attend club-
house activities. Specific concern was expressed that the pro-
posed changes would split up the clubhouses and that some
individuals that spend a lot of time at clubhouses would be at
home with time on their hands and would lose opportunities
for socialization. Additional concern was expressed that the
staffing ratio requirements for day programs would result in in-
creased costs.
The department responds that the proposed changes are
designed to provide an array of services that can be tailored
to the needs of individuals needing those services. Under
the new service array, individuals who are experiencing more
severe symptoms of mental illness can participate in day
programming, small group activities, or individual services that
specifically focus on the management of acute symptoms.
Individuals experiencing less severe symptoms can participate
in day programs, small group activities, or individual services
that are focused on skills acquisition or maintenance (as
appropriate). The proposed rule does not mandate attendance
in a particular type of programming. Instead this decision is to
be made collaboratively by the individual and the individual’s
treatment team. Additionally, the department responds that
the minimum staffing ratios established for day programming
services represent best practices and will provide sufficient staff
to address the needs of individuals receiving services.
One commenter suggested that wording relating to reimburse-
ment calculation methodology was unclear and suggested
changes in wording.
The department agrees and the final version of the rule will be
amended to provide clarification on this issue.
Several commenters expressed concern over the limitation of
day programming to six hours per day. One commenter stated
that by standardizing the number of allowable daily services
regardless of the individual consumer’s needs, this proposal
appears to contradict the efforts of the treatment team and the
determination of medical necessity by the licensed practitioner
of the healing arts.
The department responds that in addition to the six hours
of day programming, the proposed rule allows for up to
six hours of individual programming and up to three hours
of small group programming in a calendar day. Treatment
teams are provided with a broad service array and flexible
service delivery modalities from which to choose including day
programming, individual or small group services, professional
or paraprofessional services as well as utilization of physicians
and therapists from the community. The department expresses
support for the delivery of individualized services and services
in small groups.
One commenter stated that the 10-calendar-day limitation on
Day Program Services for Acute Needs was arbitrary and not
fitted to the needs of the consumer and asked what criteria
would the department accept for extension of the 10-day limit for
Day Program services for Acute Needs other than the already
required medical necessity.
The department responds that Day program Services for Acute
Needs is designed to stabilize symptomatology and intervene
in the deterioration of functioning with training and support
addressing the most fundamental skills necessary to avoid
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institutionalization. Once stabilized, the client could possibly
be better served in a level of programming designed to support
skill training aimed at increasing tenure in the community. The
10-day limit is a benchmark used to ensure the best utilization
of resources. It is not intended to bypass consumer need. A
consumer’s continuation in day programming for acute needs
requires a determination that it is medically necessary for
the consumer to continue to receive that level of care and
that it cannot be provided in a less restrictive setting. If the
continuation in day programming for acute needs is determined
to be medically necessary, the provider agency has the option to
authorize continued stay. The level of programming is designed
for intensive medical and behavioral intervention.
One commenter inquired as to whether limiting eligibility for
rehabilitative services to the priority population definition will
adversely affect some offenders with mental illness who are
currently served under the rehabilitative services program and
who do not meet the definition. The commenter further
stated that this change would have severe costs and safety
ramifications for the State of Texas.
The department shares the concern of this commenter and will
work with other state agencies to resolve this issue prior to the
January 1, 1997, implementation date.
Another commenter related concern for the lack of reimbursable
day programs for individuals who experience chronic and
severe psychotic symptomatology.
The department responds that most individuals who experience
chronic and severe psychotic symptomatology are, by definition,
members of the priority population. Day program services
that target the needs of persons with chronic and severe
symptomology are included in the service array.
Further the commenter relates that the proposed changes
represent a major paradigm shift from a psychosocial model
marked by empowerment and control to an educational model
marked by a pupil/educator relationship.
The department responds that the proposed rule does not elimi-
nate the need to include the consumer in treatment planning and
other treatment decisions. Treatment planning and treatment
decisions are to be collaborative endeavors that include the in-
dividual, family members, significant others as appropriate, and
the individual’s treatment team. Additionally the department re-
sponds that the proposed rule will allow for programming within
a variety of options/modalities including not only day program-
ming, but also individual or small group services aimed at indi-
vidual treatment planning. These changes are based on best
practices as determined by the department. The development
of best practices has been a collaborative effort between the
department, advocates, and consumers.
Another commenter stated that §409.359 states that nursing
services are provided by an RN or an LVN and then specifies an
RN only in the minimum staffing requirements. The commenter
asked if an LVN may provide this service.
The department responds that an LVN may provide these
services. The final version of the rule has been modified to
clarify that an LVN may be utilized to fulfill the minimum staffing
requirement specified in §409.359(d)(1) of the rule.
Several commenters expressed concern that the proposed
changes restricted effectiveness and contradicted the concept
of community integration. Specifically the commenters ques-
tioned how skills maintenance or training in such areas as
home maintenance, employment, security, mobility, accessing
services, and social appropriateness could be accomplished if
training for such services was restricted to freestanding sites or
16-bed facilities.
The department responds that training in areas of community
integration are not restricted to the day programming modality
and day programs are permitted to deliver programming in
natural settings. Thus, community integration skills training may
be offered as Community Support Services in small groups or
individually (one- on-one) in the consumerþs home or other
location appropriate to the training. This allows for flexibility with
an emphasis on personalized training in natural environments.
One commenter expressed concern that there was not a clear
distinction between the skills training and skills maintenance
modalities of day programming. Additionally this commenter
expressed concern that a differentiation between skills training
and skills maintenance was contradictory to philosophical and
practical applications and artificially restrictive. Furthermore
this commenter indicated that the distinction between skills
maintenance and skills training was not clinically useful and of
questionable validity.
The department responds that skills training activities focus on
the acquisition and restoration of skills that are essential to the
restoration of functioning while skills maintenance activities fo-
cus on retaining (or slowing the loss of) existing functional skills
that would deteriorate without on-going interventions. Certain
individuals may be more appropriate for activities that have
as their focus the arrest (or slowing) of deterioration of exist-
ing functional skills. The lack of ability to acquire new skills
should not preclude these individuals from participating in day
programming nor should these individuals be offered day pro-
gramming that has the acquisition of new skills as its sole fo-
cus. Although the majority of individuals participating in day
programming will benefit from the more active skills-acquisition
programming, the department believes that offering an alterna-
tive to the skills acquisition program would be appropriate for
certain individuals who might become frustrated in attempting
to acquire new skills while struggling to maintain existing skills.
The proposed changes provide for flexibility that allows the in-
dividualþs treatment team to make the decision as to the type
of programming that would best suit the individual’s needs.
One commenter stated that the requirements surrounding
staffing ratio’s was unclear with regard to the requirement for
additional staff on as-needed basis.
The department responds that the language "based on con-
sumer need, additional staffing must be provided and docu-
mented to ensure safety and adequacy of programming" ac-
knowledges that providing staff in the required minimum ratios
does not guarantee sufficient staff to assure safety and ade-
quacy of programming in all instances. In situations in which
certain individuals may require very close levels of supervision,
the provider of services must increase the staffing level above
the minimum ratios stated in the rule to a level that ensures
safety and preserves the integrity of programming for all par-
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ticipants. The number and type of staff to be utilized in these
situations is contingent on the needs of the individuals being
served and will vary from situation to situation. Specific staffing
requirements can not be prescribed in a rule that will cover each
unique situation. The provider will have the responsibility of in-
creasing staffing above the minimum ratios to meet the needs
of the individuals served in each program.
One commenter stated that requirement that counseling and
therapy be provided by licensed practitioners will result in a
revenue loss, specifically noting that there are few professionals
in rural service areas and that it will be costly to hire professional
staff in rural areas.
The department responds that the new service array does not
include therapy or counseling because those services are du-
plicative of services that are offered to all Medicaid recipi-
ents provided by practitioners enrolled as individual Medicaid
providers of mental health services.
One comment was made suggesting that the definition of the
term "medically necessary" be broadened to include progress
toward the optimal level of functioning or "best functioning level."
The department responds that the definition of the term "medi-
cally necessary" is within the scope of the department’s charge
to direct mental health services to those persons most in need.
One commenter suggested that the use of brief, intermediate,
and extended descriptions for the unit of service are unneces-
sary.
The department agrees with this comment and has eliminated
the use of these terms.
Two commenters expressed concern that it would be difficult
for providers in rural areas to meet the minimum staffing
requirements in general and particularly the requirement that an
RN be able to respond within 30 minutes for persons receiving
skills maintenance day programming. The commenter noted
that services are dispersed across several counties in rural
areas and are usually provided to less than five participants.
The department responds that the minimum staffing require-
ments for day programming represent best practices and are
intended to ensure safety and program adequacy in all settings
(rural and urban). The proposed reimbursements supporting
this service array is adequate to cover the costs of service de-
livery in both rural and urban areas. Additionally, services pro-
vided in certain areas may be delivered as small group services.
Another commenter supports the efforts of the department to
secure reimbursement for certain services and the ability to
provide continued support to clients in need, in employment
settings.
The department acknowledges the commenter’s support.
Several commenters expressed concern over the difference
in staffing ratios for day programs for skills maintenance and
skills training. One commenter stated the staffing ratio for day
program services for skills maintenance requires a higher staff
to client ratio and requires an RN who has a 30-minute response
time. If the programs are listed from most restrictive to least
restrictive-acute needs, skills training and skills maintenance-
the skills maintenance program should require a lower staff-to-
client ratio.
The department responds that the three types of day program-
ming are not designed to be on a continuum ranging from most
to least restrictive. Each is designed to provide a unique array
of services based on client need. The design of day program-
ming for skills maintenance is intended to be for individuals who,
due to age or the nature of their mental illness, may not bene-
fit from more active skill-based programming, but may require
more frequent interventions to maintain skill levels, assistance
with meeting individual needs and safety. Recipients of day
programming for skills training should be capable of managing
self-care tasks, should not be aggressive, should demonstrate
an awareness of the impact of their behavior on others, should
be capable of increasing functional levels with guidance and
support, and should not require the level of intervention of the
other day programs.
A commenter requested the inclusion of a registered pharmacist
as a professional as defined in Chapter 408, Subchapter B.
The department responds that a registered pharmacist would
meet the definition of a professional as defined in the rule.
The commenter also suggested the inclusion of pharmacy ser-
vices in §409.356 with specific activities included under this
service to include training related to self-administration of medi-
cation and the identification and management of side-effects of
medication. Additional comments were received that suggested
the addition of psychiatric pharmaceutical care as a service to
include retrospective and prospective DUR and treatment out-
come measures, monitoring and evaluation of medications for
effectiveness, medication training, information pertaining to the
purpose of the medication, potential side-effects, contraindica-
tions, overdose precautions, self-administration of medications,
and other pharmaceutical services.
The department responds that §409.356(B) of the proposed rule
allows for the provision of this service by a professional or a
paraprofessional. This would include a registered pharmacist.
Additionally the final version of the rule has been modified to
specify that medication training and medication monitoring as
services which may be delivered by registered pharmacists;
however, no new service was added to the overall service array.
Another commenter identified language in §409.356 related to
nursing services, provided by a RN or LVN include monitoring
the efficacy of medication and monitoring the side-effects of
medication and related that these duties are being limited to
RNs and LVNs.
The department responds that the rule has been modified to
allow pharmacists and other qualified and appropriately trained
persons working under appropriate supervision as provided
under state law or within the scope of the personþs license
to provide these monitoring services.
The commenter cited services in §409.358 that included med-
ication training provided by an RN or an LVN that included in-
formation related to the purpose of the medication, potential
side-effects, contraindications overdose precautions and self-
administration of medications and expressed concern that this
service is limited to RNs and LVNs.
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The department responds that the rule has been modified to
include registered pharmacists as allowed to perform monitoring
of medications for effectiveness as well as medication training.
However these services will remain as activities included in
psychiatric nursing care services.
One commenter also was concerned as to the limiting the
monitoring of medications by an RN or LVN as found in
§409.359.
The department responds that the final version of the rule has
been modified to include registered pharmacists as allowed to
perform monitoring of medications for effectiveness as well as
medication training. However these services will remain as
activities included in psychiatric nursing care services.
Several commenters recommended that the unit of service
definition for Community Support Services be redefined to read
"1 to 30 minutes."
The department agrees with this comment and has revised the
unit of service definition in the final version of the rule. The
"brief," "intermediate," and "extended" unit of service categories
have been replaced by a single definition of "up to 30 minutes."
The commenter noted that approval of the treatment plan is
required before the delivery of rehabilitative services unless
an emergency situation requires immediate intervention and
questioned if this meant treatment plan development is no
longer a covered service.
The department responds that treatment plan development,
while no longer a distinct rehabilitative service, is covered under
other funding sources.
Several commenters requested that persistent symptoms in
adults be included in §409.356(b)(1).
The department agrees and will modify the language in the final
rule to include acute and persistent symptoms of mental illness
in adults in §409.356(b)(1).
One commenter requests clarification of the services provided
by a nurse as related to §409.361(j) regarding services inciden-
tal to another Medicaid service including an office visit with a
physician. The commenter requests that nursing services con-
tinue to be reimbursed separately including when services are
provided on the same day as a doctor’s service.
The department responds that nursing services must be directly
related to the services prescribed in the individual’s treatment
plan for rehabilitation. Nursing services provided in conjunction
with physician’s services (such as office visits) are not covered.
Several commenters expressed concern about multiple types
of day programming. One commenter related that the ratio-
nale for "segregating" individuals with mental illness by levels
of disability is not understood and that the interaction of indi-
viduals with varying levels of functioning is fundamental to the
therapeutic milieu of psychiatric rehabilitation. The commenter
further stated that the structure of the day program services as
proposed appears to relieve the participants of the opportuni-
ties they have at present to seek services, socialization, and
friendship in a manner consistent with the unimpaired popula-
tion. One commenter also related that separate and distinct
service sites with professional staff dedicated to each site may
prove impossible to implement to serve relatively small numbers
of consumers. One commenter stated that the establishment
of levels would create a hospital-like environment.
The department responds that services may be provided to in-
dividuals through any appropriate service modality (e.g. small
group, one-on-one, and/or day programming). To facilitate com-
munity integration and to increase efficiency in service deliv-
ery, the new service array gives the provider of services the
flexibility to design and fund programming based on individual
needs. The new service array represents a movement away
from generic or unidimensional service model which does not
take individual differences into account. The needs and de-
sires of each individual should be the determining factors in the
selection of programming, not the fact that only one type of pro-
gramming is offered. The department fully supports the delivery
of medically necessary rehabilitative services in integrated nat-
ural community settings whenever possible. When there are
insufficient numbers of participants, individual and small group
services may be utilized to meet the needs of consumers.
The commenter also suggested the need to address the
treatment of "negative symptoms" of schizophrenia, which are
the real barriers to community integration and employment,
rather than absence of skills. The commenter requested that
§409.358 be reconsidered.
The department responds that the skills training included in day
programming is not limited to skills associated with daily liv-
ing, but includes skills targeting in program and natural settings
addressing social interaction, social appropriateness, symptom
management, and techniques for dealing with stressful situa-
tions.
The commenter relates that the current standard of practice is
for the consumer to be "checked out" of the day program if
an appointment with the physician is scheduled during program
hours and questioned whether a physician associated with an
HMO is considered as being reimbursed outside the scope of
the day program.
The department responds that direct physicianþs services are
not covered under rehabilitative services. Individuals, whether
or not they reside in an area providing Medicaid managed
care services, must receive direct services separately from
day program services. Duplication of Medicaid reimbursement
is prohibited. Thus, the individual must be "checked out" if
an appointment with a physician is scheduled during program
hours.
The commenter requested clarification of the §409.361(i) which
states staff providing day program services cannot provide
individual or small group services during program hours. If an
RN comes to the day program to give a brief service, is that RN
not allowed to provide community support services elsewhere?
The department responds that an RN providing a brief service in
a day program would be allowed to provide services elsewhere.
Several commenters also related that the six-hour daily limi-
tation on day programming was an unreasonable limitation on
individuals in residential facilities and that services beyond six
hours in these residential units would have to be scaled back.
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The department responds that in addition to the six hours of
day programming, three hours of small group programming and
up to six hours of individual programming can be scheduled
in a calendar day. The focus on individualized and small
group services represents best practices as determined by the
department.
One commenter questions the requirement that rehabilitative
services provided in residential facilities must be conducted
in a part of the facility that is separate and distinct from the
recipient’s sleeping quarters. The commenter asked "Does this
mean not in the bedroom or in a separate physical location?
And if in a separate physical location how would this benefit the
recipient?"
The department responds that services must be delivered in an
area outside of the individual’s sleeping quarters. There is no
requirement that services be delivered in a separate building,
but services cannot be delivered in the individual’s bedroom.
Another commenter requested clarification of the face-to-face
contact including the primary caregiver of a minor child as
defined in §409.353 by substituting "and" for the word "or,"
to read "...recipient of rehabilitative services and the primary
caregiver of a child."
The department responds that the final version of the rule will
be modified to read "...recipient of rehabilitative services and/or
the primary caregiver of a child."
The commenter further requested the use of the word "single"
rather than "sole," referring to the diagnosis of mental retar-
dation or substance abuse in §409.354, to be consistent with
language in the community standards and this rule.
The department responds that the final version of the rule
has been modified to reflect the department’s policy regarding
"priority population."
One commenter stated that individuals deteriorate prior to meet-
ing commitment criteria used by institutions and asked if re-
habilitative services are intended to impact the deterioration
process. The commenter suggested that the rule should in-
clude language clarifying that in the absence of these services
the individual would be at risk of deterioration, not just institu-
tionalization.
The department responds that the reference to risk of institu-
tionalization has been removed from §409.354(4) in the final
version of the rule.
One commenter related that services are required to be rea-
sonable and medically necessary and expressed concern that
the word "reasonable" could be prohibitive in that a service may
be preventive but not medically necessary. Similarly the word
"reasonable" might preclude the use of a service which might
be considered unreasonable solely due to cost despite its med-
ical necessity.
The department responds that Medicaid does not pay for ser-
vices that are not medically necessary. The term "reasonable"
addresses those medically necessary interventions that repre-
sent the most effective and efficient method of addressing indi-
vidual needs.
One commenter relates that §409.356 does not adequately de-
fine day programming, support services, community living skills,
and community support services and requested clarification of
the service definitions.
The department responds that day programming is described
in §§409.357-409.359 of the rule. These sections provide
definitions with sufficient flexibility to allow the service provider
to tailor services to individual needs and are consistent with
best practices as determined by the department.
One commenter requested that the definition of vocational
services be modified to state services related to the preparation
of an individual for employment including but not limited to
training in specific job task skills.
The department responds that the definition as stated in the
rule is provided to clarify those services that are not covered
under the rehabilitative services program. Services other than
those directly relating to specific job task training (e.g., training
to assist an individual to cope with stressful issues in an
employment setting) are covered under this option.
One commenter requested clarification to the language in
§409.355(f) which requires that services for adults and children
be provided separately.
The department responds that the intention of this requirement
is that the programs are separate in location (or if at the same
location are provided at different times). Programming for
children and adults will not be combined whether offered in a
fixed location or in natural settings. Language will be included
in the final version of the rule to clarify this issue.
One commenter referenced §409.356(a), which states treat-
ment and training objectives and skills attainment will be mon-
itored for effectiveness and modified as needed. One com-
menter asked how and by whom will effectiveness of training
objectives and skills attainment be determined.
The department responds that ongoing daily monitoring of the
individualþs response to treatment will be carried out by all
providers of the service, however, formal monitoring, which
will be provided under Plan of Care Oversight by a licensed
practitioner of the healing arts must be completed on a quarterly
basis (or more often in some instances). The final version of
the rule has been modified to include Plan of Care oversight as
a reimbursable service.
One commenter referenced §409.356(b)(1) which states, in
part, that unscheduled interventions may be provided on an
emergency basis and requested that the word "may" be re-
placed with the word "shall."
The department responds that the reference to "unscheduled
interventions" has been removed from §409.356(b)(1) of the
rule; however, all providers of Rehabilitative Services for
Persons with Mental Illness are required to provide 24-hour
emergency services in accordance with §534.053 of the Texas
Health and Safety Code
One commenter stated that §409.356(b)(3)(B) references a
number of programs targeted at developing skills related to
the acquisition of employment; however this service does not
provide for assisting the individual in the actual acquisition
of employment, e.g., obtaining and completing an application,
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scheduling of job interviews, etc. The commenter requests the
inclusion of these activities in this service.
The department responds services such as those suggested by
the commenter do not meet the federal definition of Rehabilita-
tive Services and as such are not included in the service array.
Concerning §409.357(a), a commenter requested that the
language be modified to change the term "may be granted"
to "shall be granted" so that extensions granted on the basis of
medical necessity are obligatory, not discretionary.
The department responds that intent of the language is permis-
sive. This allows enrolled provider to extend acute care day
program services beyond the 10-day limit in certain instances
and specifies the circumstances under which the extension may
be granted.
The commenter also requested clarification of what is meant by
"florid occurrences" as found in §409.357(b)(2)(B).
The department responds that the term "florid occurrences" is
a clinical term used to describe a complete and clinically typical
display of symptoms.
With reference to §409.357(b)(3), a commenter noted that many
of the programs described were applicable to both children
and adults, e.g., personal hygiene, food preparation, etc. The
commenter would like the section to reflect that services would
be based on individual need, not on age.
The department responds that the language in the referenced
section states that, the services "include but are not limited to..."
the specified array of services. The services mentioned in the
rule are to be used as guidelines to assist in the design of
appropriate programming for children and adults and are not
intended to be all inclusive of the specific activities offered in a
particular day program setting.
One commenter referenced §409.358(a) which states adults
served in this program should be able to manage self-care
tasks and the commenter requested the inclusion of language
making specific accommodations for consumers with physical
limitations.
The department responds that all Medicaid providers must
comply with the Americans with Disabilities Act of 1990 and
other applicable federal laws assuring access to individuals with
physical limitations.
One commenter requested the inclusion of consumer feedback,
i.e., consumer satisfaction, to the list of required documentation.
The department responds that it supports the solicitation of
consumer feedback and satisfaction surveys; however, it is
not required as part of the clinical documentation required for
Medicaid reimbursement.
One commenter further expressed support of the department’s
endeavor to institute best practices in terms of individualized
services provided at a location which is most effective and
logical for the individual. The commenter expressed opposition
to the tying the service to a specific location which might reduce
individualization and creative interventions. The commenter
related that if the intent was to allow this type of flexibility the
language should be modified.
The department responds that training in areas of community
integration are not restricted to the day programming modality
and day programs are permitted to deliver programming in
natural settings. This allows for flexibility with an emphasis on
personalized training in natural environments.
One commenter concurred with the entire subchapter as written.
The department acknowledges the commenter’s support.
One commenter expressed a belief that overall the proposal
was good, but also expressed concern that the proposed
changes would cause major cuts in programs and staff. The
commenter also expressed a concern that present programs
would be dismantled.
The department responds that rates will be proposed that will
be sufficient to meet the costs of the provision of services. The
proposed changes focus limited resources on those services
that represent best practices determined by the department
to be effective in ameliorating the symptoms of severe and
persistent mental illness.
One commenter stated that the rule should be clear that
services are to be based on need and not on age.
The department responds that there are no age limits estab-
lished in the eligibility criteria.
One commenter asked if a licensed practitioner of the healing
arts may diagnose on all five axes. The commenter stated that
a physician must diagnose on discharge summaries according
the Mental Health Community Standards.
The department responds that licensed practitioners of the
healing arts (as defined in the proposed rule who are not
physicians) may only provide diagnosis within the scope of their
licensure. Diagnoses on Axis 3 are limited to physicians.
Two commenters referenced §409.356(b)(1)(B) which allows a
paraprofessional to provide symptom management and support
services to adults but not to children and noted that this appears
to be in conflict with the requirement for day programming for
acute needs for children which allows training to be provided
by paraprofessionals.
The department responds that the final version of the proposed
rule has been revised to allow paraprofessionals to deliver
symptom management and support services to children.
One commenter stated that §409.356(b)(3) allows for the
provision of employment related support and skills training for
adults but not adolescents.
The department responds that in the final draft of the proposed
rule, adolescents will be included in §409.356(b)(3) as eligible
to receive employment-related support and skills training.
One commenter referenced §409.357(a) which states day
programming for acute needs may not exceed ten consecutive
calendar days for adults and noted that there is not a similar
limitation for children.
The department responds that the proposed rule does not place
a limit on access to medically necessary treatment in Day
Programming for Acute Needs for children. The limitation on
adult services may be extended if deemed medically necessary
by a licensed practitioner of the healing arts.
ADOPTED RULES September 17, 1996 21 TexReg 8941
One commenter objected to a 1:4 staffing ratio in Day Programs
for Acute needs, noting that this 1:4 requirement is higher than
for inpatient services.
The department responds that day programs for acute needs
are intended to provide short term services to individuals who
are experiencing symptoms of mental illness or emotional dis-
turbance that are of sufficient severity to place these individuals
at risk for placement in a more restrictive setting. Although inpa-
tient settings also provide services to individuals experiencing
this level of symptomology, those settings also continue to pro-
vide services to individuals as symptomology lessens over a
period of weeks or months. The short term, intensive focus of
day programs services require the greater 1:4 minimum staffing
ratio.
Two commenters suggested the addition of schizoaffective
disorder to the eligibility requirements found in §409.354(1) of
the rule.
The department responds that the priority population definition
in the final version of the proposed rule will be modified to be
in congruence with departmental policy pertaining to the priority
population.
One commenter suggested additional requirements for super-
vision be added to the rule.
The department responds that the term supervision is broadly
defined to allow individual providers the flexibility of designing
systems of supervision that maximize efficiency. At a later date
the department will review the efficacy of the various systems
of supervision and will add additional requirements if deemed
necessary.
One commenter asked if the 61-90 minute unit of service
definition implies that direct contacts are limited to 90 minutes?
The department responds that direct contacts are not limited
to 90 minutes. The department has altered the unit of service
definitions in the final version of the rule to eliminate this source
of possible confusion.
One commenter noted that nursing functions as defined for
Community Support Services differ and that they do not spec-
ify assessment, coordination of medical activities, medication
training, specimen collection, crisis medical intervention and
general nursing care. The commenter also noted that these
nursing functions do not include the qualifier "psychiatric" and
questioned the reason for not specifying these nursing functions
as community support services?
The department responds that the nursing functions listed in the
rule are not intended to be comprehensive, but rather to serve
as general guidelines for the types of nursing services provided.
Any nursing service that is prescribed in the treatment plan that
meets the definition of rehabilitative services can be reimbursed
so long as it is provided within the service limitations specified
in §409.361.
One commenter asked if a nurse (LVN or RN) was required to
be on site at all times for Skills Training Day Programming?
The department responds that there is no requirement for a
nurse to be on site at all times in Day Programs for Skills
Training. However, the provider must provide appropriate staff
to meet the needs of the individuals served in the program.
Two commenters noted that there appeared to be an inconsis-
tency between the various programs with regard to who may
perform medication training.
The department has revised the final version of the rule to
eliminate this inconsistency and to allow for the provision of
this service by qualified individuals.
One commenter suggested that skills maintenance documenta-
tion be completed monthly.
The department disagrees and notes that documentation guide-
lines in the rule conform with federal requirements.
One commenter asked if the six-hour service limitation for
individual services would preclude billing for in-home respite
services longer than six hours in duration.
The department responds that the federal definition of reha-
bilitative services does not cover in-home respite services. If
rehabilitative services are offered to an individual receiving in-
home respite services, the six-hour limitation would apply to
these rehabilitative services.
One commenter expressed opposition to the elimination of drop-
in center type services and suggested a transition period if
services are to be eliminated in order to avoid abrupt termination
of services.
The department responds that reimbursement is available for
rehabilitative services that are provided to eligible individuals in
"drop in" settings. The services provided must be in accordance
with the individual’s treatment plan as approved by a licensed
practitioner of the healing arts.
One commenter expressed concern about the issues pertaining
to persons with a dual diagnosis of substance abuse and mental
illness. The commenter noted that symptom management
refers to mental illness only, not to substance abuse. The
commenter asked if coverage of substance abuse was included
in the definitions and whether consideration had been given to
costs associated with training and retaining licensed chemical
dependency counselors (LCDCs). The commenter expressed
concern that mental illness is specified in the language but not
dual diagnosis.
The department responds that reimbursement is available for
services provided to persons who have a diagnosis of both
substance abuse and mental illness. The service array is
inclusive of a variety of services that may be provided to
these individuals. The department also notes that LCDCs are
included in the category of "professionals" who may deliver
these services. The proposed reimbursements supporting this
service array is adequate to cover the costs of service delivery
to this population.
Two commenters asked for clarification as to whether treatment
planning and assessment will continue to be covered services
under the new program option and noted that they appear to
be covered in §409.356.
The department responds that initial assessment and treatment
planning are not reimbursable services under the rehabilitative
services option but are covered by other Medicaid funding
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sources. Additionally, ongoing daily monitoring and assessment
of the individualþs response to treatment will be carried out by
all providers of the service and is a general function of service
provision. Formal monitoring of progress and ongoing approval
or amendment of existing treatment plans is covered under
"Plan of Care Oversight" which may be provided by a licensed
practitioner of the healing arts.
One commenter asked if the limits on day programming are per
client, per program, or per service setting.
The department responds that the limits are on reimbursable
units of service per person per calendar day.
One commenter requested clarification regarding services that
are associated with the proper and efficient administration of
the state plan.
The department responds that activities associated with the
proper and efficient administration of the Texas Medicaid plan
are reimbursed through Medicaid administrative claiming.
A commenter requested clarification about the issue of services
to persons in public institutions and questioned if this why
services to persons in local jails are not reimbursable.
The department responds that federal regulations prohibit the
availability of Medicaid reimbursement for services provided
to persons who are inmates of public institutions. This does
include individuals who are inmates of local jails.
One commenter asked that the work be done toward allowing
persons who are licensed psychological associates becoming
licensed practitioners of the healing arts.
The department responds that the definition of a licensed
practitioner of the healing arts is in congruence with the
licensure requirements for individuals authorized to provide
Medicaid mental health services. Eligibility for enrollment to
provide these services is established by the Texas Department
of Health and is published in the Texas Department of Health’s
Texas Medicaid Providers Procedures Manual.
One commenter asked if there was a total limit on the number
of admissions to acute services?
The department responds that the number of admissions is
based on medical necessity and is not limited.
The new reimbursement rate for physician services greatly re-
duces reimbursement levels for mental health authorities and
does not reflect the cost of providing this services to the "prior-
ity population."
The department responds that elimination of the overlap be-
tween rehabilitative services and physician services available
under the general Medicaid outpatient benefit will not reduce
reimbursement levels for the mental health authorities but will
allow the mental health authorities to utilize general revenue
funds previously used as match for these services in the provi-
sion of services to persons ineligible for Medicaid or as match
to provide additional Medicaid services. The cost of physician
services is not contingent on the population served.
One commenter asked how "crisis services" would be provided
to new members of the priority population.
The department responds that a person with a mental illness
who is experiencing serious functional impairment would qualify
as a member of the priority population and would be eligible
to receive symptom management and support services under
community support services in §409.355, providing that the
individual meets the general eligibility requirements specified
in §409.354 and is not subject to applicable limitations as set
forth in §409.362 of the rule. Additionally, short term counseling
provided by a licensed practitioner of the healing arts is covered
under the regular outpatient Medicaid benefit for members of the
priority population as well as persons in the general population.
One commenter stated that the proposed rules limit individual
program development. For the state to authorize and pay the
cost for an individual in an institution and disallow the same
amount of need in the community at less cost is ill advised.
The department responds that the rule allows for the provision
of a flexible array of services which can include up to six hours
of individual services, three hours of small group services, and
six hours of day programming per person, per calendar day. In
instances in which individuals were to receive the maximum
amount of services, the reimbursement would significantly
exceed Medicaid costs of institutional programs.
A commenter stated that the rules call for reimbursement of day
program services to be inclusive of physician services. This
contradicts general reimbursement practices of both inpatient
and partial hospitalization programs. In private practice as well
as Medicare the cost of the physician services are separately
reimbursed.
The department responds that direct physician services are not
included in the service array. Physician services are available
under the general Medicaid outpatient benefit and are sepa-
rately reimbursed. The reimbursement for rehabilitative day
program services includes reimbursement for the costs associ-
ated with maintaining physician availability for staff consultation
and to provide direction to staff in emergency situations.
The commenter also stated that not all services excluded by the
new rehabilitation rules are covered by Medicaid administrative
claiming.
The department responds that Medicaid administrative claiming
is not intended as a source of funding for the provision of
direct services. Certain overhead costs previously associated
with the administrative services associated with Rehabilitation
Services are no longer captured in the reimbursement for these
services. It is only those costs that may be captured through
administrative claiming.
One commenter stated that the new rule reflected a shift from
a consumer run and ownership model to a model controlled
by professional staff. The commenter stated that the rule
appears to be based on staff assessing, staff establishing
baselines, staff setting up programs, and staff determining
when sufficient progress has been achieved. The commenter
expressed concern that this made inclusion less likely.
The department responds that the inclusion of the consumer in
all aspects of programming is essential. The rule places no limit
on consumer involvement but assumes that professional and
paraprofessional staff also play a critical role in the rehabilitative
process.
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One commenter stated that the rule needs to more clearly define
the approval process, including determination of need.
The department responds that the rule provides general require-
ments for eligibility for rehabilitative services; however, the de-
termination of need for rehabilitative services is made by the
treatment team based on diagnosis and individual assessment
via the uniform assessment process. A licensed practitioner of
the healing arts must also concur with the need for rehabilitative
services and approve the treatment plan.
The new sections are adopted under the Texas Health and
Safety Code, §532.015, which provides the Texas Department
of Mental Health and Mental Retardation Board with broad rule
rulemaking authority, and under the provisions of the Texas
Government Code, Chapter 531, §531.021, which provide
the Texas Health and Human Services Commission with the
authority to administer federal medical assistance funds.
The section affects Texas Human Resources Code, §§32.001-
322.040, and Texas Government Code, Chapter 531,
§531.021.
§409.351. Purpose.
The purpose of this subchapter is to define rehabilitative services for
persons with mental illness; describe documentation and reimburse-
ment for rehabilitative services for persons with mental illness; and
to describe the methods by which eligibility is established and reim-
bursement for covered services is accomplished.
§409.352. Application.
This subchapter applies to Medicaid reimbursed rehabilitative ser-
vices for persons with mental illness.
§409.353. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:
Arrangement-A contract executed between the enrolled Medicaid
provider of rehabilitative services and a qualified person or entity
for the provision of rehabilitative services to eligible recipients.
Department-The Texas Department of Mental Health and Mental
Retardation (TDMHMR) or its designee.
Direct contact-Face-to-face interaction with the Medicaid-eligible
recipient of rehabilitative services (and/or the primary care giver of
a minor child who is receiving rehabilitative services or the legal
guardian of the person of an adult who is receiving rehabilitative
services) for the purpose of ameliorating the symptoms of the eligible
individual’s mental illness.
Individual-Medicaid-eligible recipient of rehabilitative services.
Institution for mental diseases-A hospital, nursing facility, or other
institution of more than 16 beds, that is primarily engaged in
providing diagnosis, treatment, or care of persons with mental illness,
including medical attention, nursing care, and related services.
Emergency-A situation in which an individual is at immediate risk
of causing harm to self or others.
Licensed practitioner of the healing arts-An individual who is:
(A) a physician (MD or DO) licensed to practice
medicine in Texas;
(B) a licensed professional counselor (LPC) as defined
in Texas Civil Statutes,§4512g;
(C) a licensed masters social worker (LMSW) -Advanced
Clinical Practitioner (ACP) as defined in the Human Resources Code,
Chapter 50; or
(D) a licensed or certified psychologist as defined in
Texas Civil Statutes,§4495b.
Medically necessary services-Those services which:
(A) are reasonable and necessary for the treatment of
a mental health or chemical dependency disorder or to improve,
maintain, or prevent deterioration of functioning resulting from such
a disorder;
(B) are in accordance with accepted standards of practice
in behavioral health care;
(C) are furnished in the most appropriate and least
restrictive setting in which services can be safely provided;
(D) are the most appropriate level or supply of service
which can be safely provided; and
(E) could not have been omitted without adversely
affecting the individual’s mental and/or physical health or the quality
of care rendered.
On site-Services provided at a site operated by the provider such as
a clinic, clubhouse, or day treatment setting.
Paraprofessional-All staff providing direct care, other than those des-
ignated as qualified mental health professionals (as defined in Chapter
408, Subchapter B of this title, governing Mental Health Community
Services Standards), who have received training appropriate to their
area of responsibility. The work of all mental health paraprofession-
als is supervised by qualified mental health professionals.
Plan of care (i.e., treatment plan)-The plan which an individual
and his/her provider develop, based on assessments, to address
the identified needs of the individual. At a minimum, the plan
includes measurable outcomes targeted to identified symptoms/needs,
individual functioning, treatment intervention, time frames, and
responsible staff.
Professional-An individual who possesses the qualifications of a
qualified mental health professional as defined in Chapter 408,
Subchapter B of this title, governing Mental Health Community
Services Standards.
Rehabilitative services-Any medical or remedial services recom-
mended by a licensed practitioner of the healing arts, practicing within
the scope of his/her license, for maximum reduction of an individual’s
mental disabilities and restoration to his/her best functional level.
Texas Department of Mental Health and Mental Retardation
(TDMHMR)-The Texas Department of Mental Health and Mental
Retardation or its designee.
Treatment plan (i.e., plan of care)-The plan which an individual
and his/her provider develop, based on assessments, to address
the identified needs of the individual. At a minimum, the plan
includes measurable outcomes targeted to identified symptoms/needs,
individual functioning, treatment intervention, time frames, and
responsible staff.
Unit of service-
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(A) Community support services-The reimbursable unit
of service for community support services is a direct contact lasting
up to 30 minutes. Time spent by a service provider in traveling to and
from an off-site location of an eligible individual in order to provide
a face-to-face service with the eligible individual is included in the
total number of units for which reimbursement may be claimed.
(B) Day program-The reimbursable unit of service for
day programming is one hour. Vocational services-Services related
to the preparation of an individual for employment including, training
in job task specific skills and job development or placement.
§409.354. Eligible Individuals.
To be eligible for Medicaid reimbursement of rehabilitative services
under this subchapter:
(1) if the individual is under the age of 18, the individual
must:
(A) have a diagnosis of a mental illness (other than
or in addition to a diagnosis of substance abuse, mental retardation,
autism, or pervasive developmental disorder); and have a functional
impairment (Global Assessment of Functioning, or GAF, score of 50
or less either currently or within the past year); or
(B) have a diagnosis of a mental illness (other than a
diagnosis of substance abuse, mental retardation, autism, or pervasive
developmental disorder) and have been determined by the school
system to have a serious emotional disturbance; or
(C) have a diagnosis of a mental illness (other than
to a diagnosis of substance abuse, mental retardation, autism, or
pervasive developmental disorder) and have been determined to be at
risk of disruption of the preferred living situation due to psychiatric
symptoms.
(2) if the individual is 18 years of age or older, the
individual must:
(A) have a diagnosis of schizophrenia, major depres-
sion, or bipolar disorder; or
(B) have a diagnosis other than those listed in
subparagraph (A) of this paragraph except a sole diagnosis of
substance abuse or mental retardation and have a Global Assessment
of Functioning (GAF) score of 50 or less either currently or within
the past year;
(3) be assessed according to the departmentþs uniform as-
sessment protocol and, based on that assessment, be at a level deter-
mined to need rehabilitative services;
(4) be enrolled as a Medicaid recipient;
(5) be residing in a living arrangement other than an
institution for mental diseases as defined in §409.353 of this title
(relating to Definitions) or, if residing in a nursing facility, have been
determined through a preadmission screening and annual resident
review (PASARR) assessment to require specialized services; and
(6) except for medically necessary services to ameliorate
an emergency situation, have a current treatment plan that specifies
and describes in writing the treatment and rehabilitative services
which are reasonable and medically necessary to ameliorate the
effects of mental illness.
§409.355. Rehabilitative Services: General Requirements.
(a) A licensed practitioner of the healing arts working under
the auspices of the enrolled Medicaid provider and practicing within
the scope of his or her license must personally evaluate each eligible
individual and prescribe, or approve by signature, a treatment plan
based on the findings of the assessments and other information in the
individualþs medical record.
(b) The treatment plan must be developed and reviewed/
updated in accordance with Chapter 408, Subchapter B of this title,
governing Mental Health Community Services Standards.
(c) Approval of the treatment plan is required before the
delivery of rehabilitative services unless an emergency situation
requires immediate intervention. The rationale for emergency
interventions must be documented in the individual’s medical record.
(d) Services must be provided by professional or paraprofes-
sional staff, trained in accordance with Chapter 408, Subchapter B of
this title, governing Mental Health Community Services Standards.
(e) Services for adults and children must be provided sepa-
rately and may not be combined.
(f) In areas where staffing shortages or consumer demand
prevent the economic and efficient operation of a particular type
of day program, as defined in §§409.357-409.359 of this title
(relating to Reimbursable Rehabilitative Service Definitions: Day
Program Services for Acute Needs; Reimbursable Rehabilitative
Service Definitions: Day Program Services for Skills Training;
and Reimbursable Rehabilitative Service Definitions: Day Program
Services for Skills Maintenance; Plan of Care OversightAdults and
Children) an enrolled provider may offer comparable services in
either a one-on-one or small group modality.
§409.356. Reimbursable Rehabilitative Service Definitions: Com-
munity Support Services.
(a) Definition. Community support services are provided in
a one- on-one modality or in a small group modality. Community
support services are provided by professionals or paraprofessionals,
either on site or in the community (including in the home of an eligi-
ble child or adult), but not as part of a day program. Services include
assessment by professional staff and training provided by professional
or paraprofessional staff. Treatment and training objectives and skills
attainment are monitored for effectiveness and modified as needed.
(b) Service components. Service components provided under
this definition include:
(1) Symptom management and support services. Services
focus on managing, reducing, or eliminating acute or persistent
symptoms of mental illness in adults and acute or persistent symptoms
of emotional disturbance in children. The assessment includes
gathering baseline information on the manifestation of the psychiatric
symptomatology, designing interventions, including interventions for
children, and monitoring outcomes.
(A) Nursing services are provided by an RN or LVN
and include:
(i) administration of medication;
(ii) monitoring of the efficacy of medication;
(iii) monitoring of the side-effects of medication;
(iv) nursing services relating to detoxification; and
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(v) other nursing services which enable adults with
mental illness and children who are severely emotionally disturbed
to attain or maintain an optimal level of functioning.
(B) Medication training and monitoring by a regis-
tered pharmacist, registered nurse, licensed vocational nurse, or other
qualified and appropriately trained person working under appropri-
ate supervision as provided under state law or within the scope of
the personþs license. Medication training includes, but is not limited
to, information pertaining to the purpose of the medication, potential
side-effects of the medication, contraindications, overdose precau-
tions, and self administration of medication.
(C) Other symptom management and support services
are provided to adults by a professional or paraprofessional to
assist in the identification and management of symptoms of mental
illness. Other symptom management and support services are
provided to children by a professional or paraprofessional to assist in
the identification and management of severe emotional disturbance.
Services may include but are not limited to:
(i) instruction in methods of managing stress;
(ii) instruction in strategies or behavioral tech-
niques for coping with and managing the symptoms of mental illness
in adults and emotional disturbance in children;
(iii) reality orientation;
(iv) training related to self-administration of medi-
cation;
(v) identification and management of side-effects of
medication; or
(vi) supportive services during times of crisis or
episodes of acute symptomatology.
(2) Community living skills. Services focus on ameliorat-
ing mental and functional disabilities by focusing on the effect of the
psychiatric symptomatology on community integration. Assessments
by professional staff include gathering baseline information on the
skill strengths and deficits, determining the impact of the individualþs
symptomatology on community integration, designing interventions,
and monitoring outcomes. Services may include but are not limited
to:
(A) problem solving and training which assists, sup-
ports or enables individuals to gain or better utilize skills necessary to
attain or maintain community tenure, (e.g., personal hygiene, house-
hold tasks, money management, etc.);
(B) training and support that will enable the adult
or child to access needed services in the community (e.g., medical
care, dental care, legal services, transportation services, living
accommodations, etc.);
(C) training to improve communication, increase
interpersonal interactions, and enhance appropriate interpersonal
behaviors; and
(D) interventions to develop natural supports in the
adult or child’s living, social, and learning environments.
(3) Employment-related support and skills training. Ser-
vices focus on reducing or managing behaviors or symptoms of men-
tal illness that interfere with an adolescentþs or adult’s ability to ob-
tain or retain employment. Assessments by professional staff include
gathering baseline information on the individualþs skill strengths and
deficits, determining the impact of the individualþs symptomatology
on employment, designing interventions, and monitoring outcomes.
Services may include but are not limited to:
(A) instruction in dress, grooming, socially acceptable
behaviors, and etiquette necessary to obtain or retain employment;
(B) instruction in arranging transportation, utilizing
public transportation, accessing and utilizing available resources
related to the acquisition of employment, and accessing employment-
related programs and benefits such as unemployment, workers
compensation, and social security;
(C) interventions or supportive contacts provided on
or off the job site to reduce behaviors and symptoms of mental illness
that interfere with job performance; and
(D) interventions designed to develop natural supports
on or off the job site to compensate for skill deficits that interfere
with job performance.
§409.357. Reimbursable Rehabilitative Service Definitions: Day
Program Services for Acute Needs.
(a) Definition. Day program services for acute needs include
short- term, intensive treatments, provided by professionals, and para-
professionals to adults with severe and persistent mental illness or
children with severe emotional disturbance, who require multidisci-
plinary treatment in order to stabilize acute psychiatric symptoma-
tology and prevent admission to a more restrictive setting, including
a psychiatric hospital, or similar setting. Contacts with staff will be
frequent, activities and services, including crisis management, will
be available at all times, and development of social supports will be
encouraged and facilitated. Activities will be goal oriented, focusing
on improving peer interaction, appropriate social behavior, experi-
ence in the community, and stress tolerance. The initial prescribed
length of stay per episode may not exceed ten consecutive calendar
days for adults. The enrolled provider may extend an episode of
care when documented evidence of symptoms indicate that such an
extension would be medically necessary to improve the individual’s
current condition or to prevent admission to a more restrictive setting,
including a psychiatric hospital, or similar setting.
(b) Service components include:
(1) Psychiatric nursing care. Continuous on-site services
are provided by an RN and may include assessment, supervision,
and coordination of medical activities administration of medication,
specimen collection, crisis medical interventions (as ordered by a
physician), and general nursing care.
(2) Medication training and monitoring by a registered
pharmacist, registered nurse, licensed vocational nurse, or other
qualified and appropriately trained person working under appropriate
supervision as provided under state law or within the scope of
the personþs license. Medication training includes, but is not
limited to, information pertaining to the purpose of the medication,
potential side-effects of the medication, contraindications, overdose
precautions, and self administration of medication.
(3) Behavior skills training. Skills, strengths, and deficits
are assessed by professional staff. Training provided by professional
or paraprofessional staff focuses on minimizing the effect of the
individual’s mental illness on his/her level of functioning. The
assessment component includes gathering baseline information on
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the manifestation of the acute psychiatric symptomatology, designing
interventions and monitoring outcomes. Training objectives and skills
attainment will be monitored. Modifications will be made as needed.
Topics addressed by training may include:
(A) symptomatology;
(B) ways to avoid florid occurrences;
(C) the identification of signs of reoccurrence of
symptomatology; and
(D) techniques for developing internal locus of control
in regard to symptomatology and developing new coping mechanisms
associated with the symptomatology.
(4) Independent daily living skills training. Skills,
strengths, and deficits are assessed by professional staff. Training
provided by professional or paraprofessional staff focuses on assist-
ing the child or adult to acquire the most immediate, fundamental
functional skills needed to enable the individual to reside in the
community and avert more restrictive levels of treatment. The
assessment component includes gathering baseline information
pertaining to current functional skill levels, identifying those skills
that the adult will need to increase community tenure or the child
will need to be maintained at home or in the preferred living
situation, developing an individualized skill acquisition program,
and evaluating outcomes. The training component for children may
include, but is not limited to, training in self-care, social skills, and
other developmentally appropriate skills. For adults the training
component may include, but is not limited to, the development of
skills in the areas of personal hygiene, nutrition, food preparation,
exercise, and integration into activities in the community.
(c) Location of services. Services will be provided in a
highly structured and safe environment with constant supervision.
Day programs for acute needs may be provided in a free-standing
program serving persons residing elsewhere in the community or
within a 16- bed (or smaller) short-term, crisis resolution-oriented
residential treatment setting.
(d) Staffing ratios. Minimum staffing ratios for day programs
for acute needs are as follows (Note: minimum requirements are not
to be construed as absolutes. Based on consumer need, additional
staffing as needed to ensure safety and adequacy of programming
must be provided):
(1) one RN on site at all times during all hours of pro-
gram operation for each 16 individuals;
(2) one additional professional staff available, with a
response time not to exceed 30 minutes, during all hours of program
operation;
(3) one physician available, with a response time not to
exceed 30 minutes during all hours of day program operation;
(4) a minimum of two staff must be on site at all times
of program operation; and
(5) additional staff as required to maintain a ratio of one
staff member to four individuals.
(e) Supervision. Day programs for acute needs must be under
the direction of a professional other than the on-site RN required to
meet the minimum staffing ratios.
§409.358. Reimbursable Rehabilitative Service Definitions: Day
Program Services for Skills Training.
(a) Definition. Day programs for skills training are program-
based services, including school-based services for children, provided
by professionals or paraprofessionals to adults with severe and
persistent mental illness or children with severe emotional disturbance
who, with instruction, guidance, and structure or support, may be
capable of increasing their level of functioning and who do not
require more intensive short-term treatment. Adults served in this
program should be able to manage self-care tasks, demonstrate
awareness of impact on others, demonstrate a measurable degree
of goal orientation, and not exhibit either threatening or extremely
disruptive behaviors. Program components focus on the amelioration
of mental and functional deficits through skills training and supportive
interventions.
(b) Service components. Service components include:
(1) Nursing services. On-site services are provided by an
RN or LVN, including:
(A) administration of medication;
(B) specimen collections (as ordered by a physician);
and
(C) general nursing care.
(2) Medication training and monitoring by a registered
pharmacist, registered nurse, licensed vocational nurse, or other
qualified and appropriately trained person working under appropriate
supervision as provided under state law or within the scope of
the personþs license. Medication training includes, but is not
limited to, information pertaining to the purpose of the medication,
potential side-effects of the medication, contraindications, overdose
precautions, and self administration of medication.
(3) Community integration skills training. Skills,
strengths, and deficits are assessed by professional staff. Training
provided by professional or paraprofessional staff, focuses on
assisting the child or adult to acquire skills necessary to function
appropriately in the community. The assessment component includes
gathering baseline information pertaining to current functional
skill levels; identifying skills necessary for the adult to increase
community integration and for the child to function effectively in
his/her social environment (family, peers, school); developing a
skills acquisition program, and evaluating outcomes. For children,
the training component may include, but is not limited to, instruction
in behavioral skills necessary for the child to be maintained in
his/her usual community and school setting, socialization, stress
management, and other developmentally appropriate skills. For
adults, the training component relates to community integration
(including but not limited to safety, home maintenance, employment,
security, mobility, accessing services, and social appropriateness),
and instruction in self-care tasks (i.e., personal hygiene, health,
nutrition, dress, grooming, manners, etc.).
(4) Symptom management skills training. Training is
provided by professionals and paraprofessionals to assist the child
in the identification and management of symptoms of emotional
disturbance or to assist adults in the identification and management
of symptoms of mental illness. Training may include methods of
managing stress and behavioral strategies and techniques for coping
with and managing the symptoms of mental illness.
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(c) Location of services. Day programs for skills training
may be offered either at freestanding sites in the community,
including clubhouses, or within a 16-bed (or smaller) residential
treatment/training facility.
(d) Staffing ratios. Minimum staffing ratios for day programs
for skills training are as follows (Note: minimum requirements are
not to be construed as absolutes. Based on consumer need, additional
staffing as needed to ensure safety and adequacy of programming
must be provided):
(1) one professional staff must be on site during all hours
of program operation;
(2) additional staff sufficient to maintain a ratio of one
staff to six children and one staff to eight adults during all hours of
program operation;
(3) one additional professional available during all hours
of program operation with a response time not to exceed 30 minutes
(this professional may not be someone assigned full time to another
day program); and
(4) a minimum of two staff must be on site during all
hours of program operation.
(e) Supervision. Day programs for skills training must be
under the direction of a professional.
§409.359. Reimbursable Rehabilitative Service Definitions: Day
Program Services for Skills Maintenance;Plan of Care Oversight -
Adults and Children
(a) Definition. Day programs for skills maintenance are
program- based, long-term services provided to adults with a severe
and persistent mental illness who are in need of day program services
to ensure personal well being and to reduce the risk of or duration
of placement in a more restrictive setting, including a psychiatric
hospital, or similar facility. The provision of skills maintenance day
program services is limited to individuals who, due to age or the
nature of the mental illness, are unable to benefit from a more active
skills-based training program. Services provided under this program
have as their primary focus the maintenance of functional skills,
symptom reduction, and the provision of assistance and training in
activities of daily living. Professional or paraprofessional staff will
be present at all times in order to meet individual needs, provide
support, and ensure individual safety.
(b) Service components include:
(1) Nursing services. Care is provided by an RN or LVN
to:
(A) manage physical medical conditions;
(B) coordinate treatment with the primary care physi-
cian and psychiatrist as necessary; and
(C) administer medication.
(2) Medication training and monitoring by a registered
pharmacist, registered nurse, licensed vocational nurse, or other
qualified and appropriately trained person working under appropriate
supervision as provided under state law or within the scope of
the personþs license. Medication training includes, but is not
limited to, information pertaining to the purpose of the medication,
potential side-effects of the medication, contraindications, overdose
precautions, and self administration of medication.
(3) Skill maintenance programming. Services provided
by professional or paraprofessional staff are aimed at utilizing existing
functional skills in order to maintain those skills or slow their
deterioration. These services include, but are not limited to, personal
care skills, social integration skills, relaxation exercise skills and
movement activities.
(4) Services to increase community integration. This ser-
vice focuses on the development of socially valued, age-appropriate
activities aimed at providing life enriching experiences. These ser-
vices include training to increase involvement in community activities
and may involve visiting community focal points, and development
of recreational interests.
(c) Location. Day programs for skill maintenance may be
offered either at freestanding sites in the community, within a 16-bed
(or smaller) assisted living facility, or within facilities of 17 or more
beds when persons receiving the services are 65 or more years of age
and services are not otherwise Medicaid reimbursed.
(d) Staffing ratios. Minimum staffing ratios for day programs
for skill maintenance are as follows (Note: minimum requirements
are not to be construed as absolutes. Based on consumer need,
additional staffing as needed to ensure safety and adequacy of
programming must be provided);
(1) one RN or an LVN available during all hours of
program operation with a response time not to exceed 30 minutes
and who is not assigned full time to another day program;
(2) additional staff must be present to maintain a ratio of
one staff to five individuals during all hours of program operation;
(3) one additional professional staff must be available
with a response time not to exceed 30 minutes during all hours of
program operation and who is not concurrently assigned full-time to
another day program; and
(4) a minimum of two staff must be on site at all times
of program operation.
(e) Supervision. Day programs for skill maintenance must
be under the direction of a professional.
(f) Plan of Care OversightAdults and Children. Face-to-face
assessment and/or evaluation of the eligible individual, performed by
a licensed practitioner of the healing arts, working under the auspices
of the enrolled provider of Rehabilitative Services for Persons with
Mental Illness and practicing within the scope of his/her license, for
the purpose of determining the individualþs continued need for and
the appropriateness of the rehabilitative services prescribed in the
individualþs plan of care. The licensed practitioner of the healing
arts will amend or approve the plan of care. The signature of the
licensed practitioner of the healing arts on the plan of care is evidence
of concurrence with and approval of the plan of care. This service is
provided as medically necessary, but not less than once every 90 days.
Arrangements for this service are limited to individual practitioners,
professional associations, and institutions of higher learning.
§409.360. Documentation Requirements.
(a) Rehabilitative services for which Medicaid reimburse-
ment is sought must be documented prior to submitting a claim for
service at the following intervals:
(1) community support servicesafter each direct contact;
(2) day programming for acute needdaily;
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(3) day programming for skills training and day program-
ming for skills maintenance:
(A) daily for documentation elements in subsection
(b)(1)-(5) of this section;
(B) weekly for documentation elements in subsection
(b)(6)-(7) of this section; and
(C) at the time of occurrence for any pertinent clinical
events.
(4) plan of care oversightafter each direct contact
(b) Documentation must include:
(1) type of service provided;
(2) date and actual time the service was provided;
(3) amount of time spent in the delivery of the service;
(4) who provided the service;
(5) setting in which the service was provided;
(6) goal or objective of the treatment plan addressed by
the service; and
(7) progress or lack of progress in achieving treatment
goals/objectives.
(c) Documentation of medical necessity is required for the
provision of day programming for acute needs in excess of the 10-day
limit specified in §409.357 (a) of this title (relating to Reimbursable
Rehabilitative Service Definitions: Day Program Services for Acute
Needs). Documentation for each extension beyond the initial ten days
must include:
(1) a description of the specific symptoms that indicate a
need for continued day programming for acute needs;
(2) the recommended number of days that programming
be extended (not to exceed ten calendar days per authorization);
(3) a statement that continued day programming for acute
needs is medically necessary; and
(4) the signature of the licensed practitioner of the healing
arts making the determination of medical necessity for extension of
the service.
§409.361. Service Limitations.
(a) Reimbursement is inclusive of all services provided
within the day program.
(b) Individual or small group services provided to an individ-
ual on the same day as day programming must not duplicate training
or services that are offered within the day program or must be of
an emergency nature, the need for which occurred outside the hours
of the day program. Similar community support service contacts by
staff not assigned to the day program with the primary care givers of
minor children enrolled in day programs or with the legal guardians-
of-the-person of adults enrolled in a day program may occur while
the child or adult recipient of day program services is in the day pro-
gram.
(c) Emergency services may not be provided in a small group
setting.
(d) Reimbursement will not be provided for services in
excess of:
(1) six hours of individual services per person, per
calendar day;
(2) three hours of small group services per person, per
calendar day, except in those areas where an enrolled provider, due to
staffing shortages or low consumer demand, does not offer a particular
category of day program services. In these areas, comparable services
may be provided in a small group modality and the provider may
receive reimbursement for up to six hours of small group services
per person, per calendar day; and
(3) six hours of day programming per person, per calendar
day.
(4) one unit of plan of care oversight per person, per
calendar month.
(e) Individuals must be present, awake, and participating
during the time for which a claim is submitted.
(f) Rehabilitative services provided in residential facilities
must be conducted in a part of the facility that is separate and distinct
from the recipient’s sleeping quarters in that facility.
(g) Small group services are limited to a maximum of eight
individuals.
(h) Services must be delivered in accordance with the appli-
cable standards as described in Chapter 408, Subchapter B of this
title, governing Mental Health Community Services Standards.
(i) Staff providing day program services cannot provide
individual or small group community support services during program
hours.
(j) Nursing services that are incidental to another Medicaid
service, including an office visit with a physician, are not covered as
rehabilitative services.
(k) The provision of day program services for acute needs
beyond the initial 10-day period must be authorized by a licensed
practitioner of the healing arts working under the auspices of the
enrolled provider of Rehabilitative Services for Persons with Mental
Illness. Each extension is valid for up to ten calendar days.
(l) Multiple day programs occurring at the same time, at a
single facility must be separate and distinct both in staff and location.
§409.362. Program Limitations.
(a) Services are not reimbursable by Medicaid as rehabilita-
tive services if they are duplicative or if they are associated with the
proper and efficient administration of the state plan. Services associ-
ated with the following are not reimbursable:
(1) Medicaid eligibility determinations and redetermina-
tion;
(2) Medicaid eligibility intake processing;
(3) Prior authorization for Medicaid services;
(4) Medicaid preadmission screening;
(5) Medicaid utilization review;
(6) Early Periodic Screening, Diagnosis, and Treatment
(EPSDT) administration; and
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(7) Medicaid "lock-in" provided for under §1915 (a) of
the Social Security Act.
(b) Specifically, reimbursement will not be made for the
following:
(1) services that are an integral and inseparable part of
another Medicaid service;
(2) outreach activities that are designed to locate individ-
uals who are potentially Medicaid eligible;
(3) any medical evaluation, examination, or treatment
billable as a distinct Medicaid covered benefit except as otherwise
specified in this subchapter; or
(4) any rehabilitative services provided to an individual
residing in a nursing facility, unless the individual has been deter-
mined by the Texas Department of Human Services, through a pread-
mission screening and annual resident review (PASARR) assessment,
to require specialized services in a nursing facility. Documentation
of the PASARR determination must be maintained with the individ-
ual’s treatment plan.
(c) In addition to the services described in subsection (a) and
(b) of this section, rehabilitative services do not include the following:
(1) room and board residential costs;
(2) educational or vocational services;
(3) services provided in inpatient hospital settings;
(4) services to individuals with developmental disabilities
that are non-psychiatric in nature;
(5) services in excess of the established benefit limits;
(6) services to inmates of a public institution (e.g., penal
institutions) as defined in 42 CFR, ˘435.1009;
(7) services to individuals under 65 years of age who are
patients of an institution of mental diseases, as described in 42 CFR,
˘435.1009 (2), regardless of where the services are provided; and
(8) services to individuals who are residents of ICF-MR
facilities. §409.363. Provider Participation Requirements. To
participate in the Texas Medical Assistance Program and receive
state and federal reimbursements for services to eligible individuals,
a provider agency which provides directly or under arrangement
rehabilitative services for persons with mental illnesses must:
(1) have an approved application on file with the depart-
ment to participate as a provider of rehabilitative services for persons
with mental illnesses in the Title XIX Texas Medical Assistance Pro-
gram;
(2) be certified by the department to provide rehabilitative
services;
(3) meet the following criteria:
(A) meet the requirements of Chapter 408, Subchapter
B of this title, governing Mental Health Community Services
Standards;
(B) be a community-based agency provided for under
§534.054 of the Texas Health and Safety Code;
(C) have a service delivery system that provides or
insures the provision of the required services as outlined in §534.053
of the Texas Health and Safety Code and by the department; and
(D) be in compliance with the Guidelines for Annual
Financial and Compliance Audits of Community MHMR Centers and/
or other state policies and procedures as determined by the state
auditor and the TDMHMR Office of Internal Audit;
(4) comply with all applicable federal, state, and local
laws and regulations pertaining to rehabilitative services for persons
with mental illnesses;
(5) sign a written provider agreement with the department.
By signing the agreement, the provider of rehabilitative services for
persons with mental illnesses agrees to comply with the terms of
the agreement and all regulations, rules, handbooks, standards, and
guidelines published by the department;
(6) bill for services covered by the Texas Medical Assis-
tance Program in the manner and format prescribed by the depart-
ment;
(7) ensure that rehabilitative services are delivered
through a system with written standards and procedures which
ensure there is an overall coordination of rehabilitative services for
eligible Medicaid recipients;
(8) ensure that when services are provided under arrange-
ment that the provider delivering those services under arrangement:
(A) complies with all applicable federal, state, and
local laws and regulations relating to rehabilitative services for
persons with mental illnesses;
(B) has in effect an agreement with the provider
agency stipulating that the provider delivering services under ar-
rangement complies with all requirements of the Texas Medical As-
sistance Program including regulations, rules, handbooks, standards,
and guidelines; and
(C) meets the requirements of Chapter 408, Subchap-
ter B of this title, governing Mental Health Community Services
Standards applicable for the service(s) being delivered;
(9) retain the full responsibility for rehabilitative services
whether delivered directly or under arrangement.
§409.364. Rehabilitative Services Reimbursement Methodology.
(a) General information.
(1) The department will reimburse qualified providers for
rehabilitative services provided to Medicaid-eligible persons with
mental illness.
(2) The Texas Mental Health and Mental Retardation
Board determines reimbursement according to Chapter 409, Subchap-
ter A of this title, governing General Reimbursement Methodology
for all Medical Assistance Programs. The reimbursement is uniform
and determined prospectively and at least annually. Reimbursement
may be determined more often if the Texas Mental Health and Men-
tal Retardation Board determines it to be necessary.
(b) Reimbursement during initial reimbursement period.
(1) For the initial reimbursement period beginning Jan-
uary 1, 1997 and until such time as the department determines that
cost data collected as described in subsection (d) of this section are
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reliable, providers will be reimbursed utilizing estimated costs to de-
termine pro forma rates. The pro forma rates will be developed based
on the most recent salary data obtained from the Texas Medical As-
sociation and the National Survey of Hospital and Medical School
Salaries. Salaries will be based on median salary rates and adjusted
as appropriate for Texas-specific salaries. The Implicit Price Defla-
tor for Personal Consumption Expenditures (IPD-PCE) will be used
to inflate the 1994 salaries to the rate period. Rates are cost based
using staffing requirements as specified in §409.356 of this title (relat-
ing to Reimbursable Rehabilitative Service Definitions: Community
Support Services); §409.357 of this title (relating to Reimbursable
Rehabilitative Service Definitions: Day Program Services for Acute
Needs); §409.358 of this title (relating to Reimbursable Rehabilitative
Service Definitions: Day Program Services for Skills Training); and
§409.359 of this title (relating to Reimbursable Rehabilitative Service
Definitions: Day Program Services for Skills Maintenance; Plan of
Care Oversight - Adults and Children).
(2) The department will collect cost data as described in
subsection (d) of this section.
(3) The department will calculate rates using the process
described in subsection (e) of this section when reliable provider cost
data becomes available.
(c) Reimbursement during subsequent periods. At such time
that reliable cost data become available the reimbursement will be
developed via the departmentþs cost report process as described in
subsections (d) and (e) of this section.
(d) Reporting of Costs.
(1) Cost reporting. Providers must submit information
quarterly, unless otherwise specified, on a cost report formatted ac-
cording to the department’s specifications. From the data, the de-
partment will develop and implement cost-based, statewide, uniform
reimbursements for rehabilitative services. Providers must complete
the cost report according to the rules and specifications set forth in
this section.
(2) Reporting period and due date. Provider agencies
must prepare the cost report to reflect rehabilitative services provided
during the designated cost report reporting period. The cost reports
must be submitted to the department no later than 45 days following
the end of the designated reporting period unless otherwise specified
by the department.
(3) Extension of the due date. The department may grant
extensions of due dates for good cause. A good cause is one that
the provider agency could not reasonably be expected to control.
Provider agencies must submit requests for extensions in writing to
the department before the cost report due date. The department will
respond to requests within 10 workdays of receipt.
(4) Failure to file an acceptable cost report. If a provider
agency fails to file a cost report according to all applicable rules and
instructions, the department may withhold all provider payments until
the provider agency submits an acceptable cost report.
(5) Allocation method. If allocations of cost are neces-
sary, provider agencies must use and be able to document reason-
able methods of allocation. The department adjusts allocated costs if
the department considers the allocation method to be unreasonable.
The provider agency must retain work papers supporting allocations
for a period of three years or until all audit exceptions are resolved
(whichever is longer).
(6) Cost report certification. Provider agencies must
certify the accuracy of cost reports submitted to the department in
the format specified by the department. Provider agencies may be
liable for civil and/or criminal penalties if they misrepresent or falsify
information.
(7) Cost data supplements. The department may require
additional financial and statistical information other than the infor-
mation contained on the cost report.
(8) Review of cost reports. The department staff review
each cost report to ensure that financial and statistical information
submitted conforms to all applicable rules and instructions. The
review of the cost report includes a desk audit. The department
reviews all cost reports according to the criteria specified in §409.003
of this title (relating to Basic Objectives and Criteria for Desk Review
of Cost Reports). If a provider agency fails to complete the cost report
according to instructions or rules, the department returns the cost
report to the provider agency for proper completion. The department
may require information other than that contained in the cost report
to substantiate reported information.
(9) On-site audits. The department may perform on-
site audits on all provider agencies that participate in the Medicaid
program for rehabilitative services. The department determines the
frequency and nature of such audits but ensures that they are not less
than that required by federal regulations related to the administration
of the program.
(10) Notification of exclusions and adjustments. The
department notifies providers of exclusions and adjustments to
reported expenses made during desk reviews and on-site audits of cost
reports as specified in §409.005 of this title (relating to Notification).
(11) Access to records. Each provider agency must allow
access to all records necessary to verify cost report information
submitted to TDMHMR. Such records include those pertaining to
related-party transactions and other business activities engaged in by
the provider agency. If a provider agency does not allow inspection
of pertinent records within 14 days following written notice from the
department, a hold is placed on vendor payments until access to the
records is allowed. If the provider agency continues to deny access to
records, the department may terminate the provider agreement with
the provider agency.
(12) Record keeping requirements. Provider agencies
must maintain service delivery records and eligibility determination
for a period of five years or until any audit exceptions are resolved
(whichever is later). Provider agencies must ensure that records
are accurate and sufficiently detailed to support the financial and
statistical information contained in cost reports.
(13) Failure to maintain adequate records. If a provider
agency fails to maintain adequate records to support the financial and
statistical information reported in cost reports, the department allows
30 days for the provider to bring record keeping into compliance. If a
provider agency fails to correct deficiencies within 30 days from the
date of notification of the deficiency, the department may terminate
the provider agreement with the provider agency.
(e) Reimbursement determination. The department deter-
mines reimbursement in the following manner:
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(1) Inclusion of certain reported expenses. Provider
agencies must ensure that all requested costs are included in the cost
report.
(2) Data collection. The department collects several
different kinds of data. These include the number of units of
rehabilitative services that individuals receive and the number of
direct care service minutes by staff. The cost data will include direct
costs, programmatic indirect costs, and general and administrative
overhead costs. These costs include salaries, benefits, and other
costs. Other costs include nonsalary related costs such as building
and equipment maintenance, repair, depreciation, amortization, and
insurance expenses; employee travel and training expenses; utilities;
plus material and supply expenses.
(A) Server time is reported by the type of service de-
livered. These services are specified in §409.356 of this title (relat-
ing to Reimbursable Rehabilitative Service Definitions: Community
Support Services); §409.357 of this title (relating to Reimbursable
Rehabilitative Service Definitions: Day Program Services for Acute
Needs); §409.358 of this title (relating to Reimbursable Rehabilitative
Service Definitions: Day Program Services for Skills Training); and
§409.359 of this title (relating to Reimbursable Rehabilitative Service
Definitions: Day Program Services for Skills Maintenance; Plan of
Care OversightAdults and Children).
(B) Server time can be given by professionals and
paraprofessionals. These include, but are not necessarily limited
to physicians, psychologists, nurses, social workers, counselors,
therapists, therapy associates, and paraprofessionals. The department
collects the wages, salaries, benefits, and other costs to determine
reimbursement.
(C) Programmatic indirect costs include salaries,
benefits, and other costs of the rehabilitative service programs that
are indirectly related to the delivery of rehabilitative services to
individuals. General administrative overhead includes the salaries,
benefits, and other costs of operations of the provider that, while
not directly part of the rehabilitative program, constitute costs which
support the operations of the rehabilitative program.
(3) Reimbursement methodology. The department deter-
mines the recommended reimbursement using the following method:
(A) Projected and adjusted costs. Reported costs are
projected and adjusted prior to calculations for determining reim-
bursement. The department uses reasonable methods for projecting
costs from the historical reporting period to the prospective reim-
bursement period. The historical reporting period is the time period
covered by the cost report. Cost projections adjust the allowed his-
torical costs for significant changes in cost related conditions antici-
pated to occur between the historical cost period and the prospective
reimbursement period. Significant conditions include, but are not
necessarily limited to, wage and price inflation or deflation, changes
in program utilization and occupancy, modification of federal or state
regulations and statutes, and implementation of federal or state court
orders and settlement agreements. The department determines reason-
able and appropriate economic adjusters, as specified in §409.004 of
this title (relating to Determination of Inflation Indices), to calculate
the projected expenses. The Implicit Price Deflator for Personal Con-
sumption Expenditures (IPD-PCE), which is based on data from the
U.S. Department of Commerce, is the most general measure of infla-
tion and is applied to most salaries, materials, supplies, and services
when other specific inflators are not appropriate. The three payroll
tax inflators, FICA (Social Security), FUTA/SUTA (federal and state
unemployment), and WCI (Workers’ Compensation) are based on
data obtained from the Statistical Abstract of the United States, the
Texas Employment Commission, and the Texas Board of Insurance,
respectively. For non- state operated providers, wage inflation factors
are based on wage and hour survey information submitted on cost re-
ports or special surveys or the IPD-PCE, when wage and hour survey
information is unavailable. For state-operated providers, the inflation
factor is based on wage increases approved by the Texas Legislature.
The department adjusts reimbursement if new legislation, regulations,
or economic factors affect costs, as specified in §409.006 of this title
(relating to Adjusting Rates when New Legislation, Regulations, or
Economic Factors Affect Costs).
(B) Reimbursement determination. For each type of
rehabilitative service each provider’s projected cost per unit of service
is calculated. The mean provider cost per unit of service is calculated,
and the statistical outliers (those providers whose unit costs exceed
plus or minus (+/-) two standard deviations of the mean provider cost)
are removed. After removal of the statistical outliers, the mean cost
per unit of service is calculated. This mean cost per unit of service
becomes the recommended reimbursement per unit of service.
(C) Reimbursement setting authority. The Texas
Mental Health and Mental Retardation Board establishes the reim-
bursement in an open meeting after consideration of financial and
statistical information and public testimony. The board sets reim-
bursements that, in its opinion, are within budgetary constraints, ade-
quate to reimburse the cost of operations for an economic and efficient
provider, and justifiable given current economic conditions.
(D) Reviews of cost report disallowances. A provider
agency may request notification of the exclusions and adjustments to
reported expenses made during either desk reviews or on-site audits,
according to §409.005 of this title (relating to Notification). Providers
may request an informal review and, if necessary, an administrative
hearing to dispute the action taken by the department under §409.007
of this title (relating to Reviews and Administrative Hearings).
(E) Requirements for allowable costs. Allowable
costs must be:
(i) necessary and reasonable for the proper and ef-
ficient administration of rehabilitative services for which TDMHMR
has contracted;
(ii) authorized or not prohibited under state or local
laws or regulations;
(iii) consistent with any limitations or exclusions
described in this section, federal or state laws, or other governing
limitations as to types or amounts of cost items;
(iv) consistent with policies, regulations, and pro-
cedures that apply to both rehabilitative services and other activities
of the organization of which the contracted provider agency is a part;
(v) treated consistently using generally accepted
accounting principles appropriate to the circumstances;
(vi) not allowable to or included as a cost of any
other program in either the current or a prior period; and
(vii) net of all applicable credits.
(F) Reasonableness. A cost is reasonable if, in
its nature and amount, it does not exceed that which would be
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incurred by an ordinarily prudent person in the conduct of competitive
business. In determining the reasonableness of a given cost, the
department considers the following:
(i) whether the cost is of a type generally recog-
nized as ordinary and necessary for the provision of rehabilitative
services or the performance under the contract;
(ii) the restraints or requirements imposed by gen-
erally accepted sound business practices, arm’s length bargaining,
federal and state laws and regulations, and contract terms and speci-
fications; and
(iii) the action that a prudent person would take in
the circumstances, considering his/her responsibilities to the public,
the government, employees, clients, shareholders, and/or members,
and the fulfillment of the purpose for which the business was
organized.
(G) Allowable costs. Costs associated with rehabili-
tative services for persons with mental illness for which a claim is
submitted must be found to be allowable as described in federal Cir-
cular OMB-A87, with the following exceptions:
(i) Equipment is defined as having a useful life of
more than one year and a value of $2500 or more.
(ii) Legal expense to prosecute claims against the
state of Texas or the United States are unallowable.
§409.365. Right to Appeal.
Applicants have the right to appeal the department’s decisions
as described in §409.007 of this title (relating to Reviews and
Administrative Hearings). Requests for hearings should be submitted
to the department.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Board of Mental Health and Mental Retardation
Effective date: January 1, 1996
Proposal publication date: June 7, 1996
For further information, please call: (512) 206–4516
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part IV. Employees Retirement System
Chapter 73. Benefits
34 TAC §73.39
The Employees Retirement System of Texas, adopts new
§73.39, concerning a 12 1/2% annuity increase for retirees
pursuant to §32, Senate Bill 1231, 74th Legislature, without
changes to the proposed text as published in the June 18, 1996,
issue of the Texas Register (21 TexReg 5551).
This new section provides a 12 1/2% annuity increase for re-
tirees with service credited in the employee class of member-
ship and whose retirement occurred after August 31, 1995 and
before September 1, 1996.
This new section will enable state employees who have retired
during the applicable time period to receive annuity increases
which shall apply to the first payment payable after the first
anniversary of the effective date of the retirement.
No comments were received regarding adoption of the new
section.
The new section is adopted under Government Code §815.102
which provides the Employees Retirement System of Texas the
authority to promulgate rules.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.





Effective date: September 26, 1996
Proposal publication date: June 18, 1996
For further information, please call: (512) 867–3336
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 48. Community Care fore Aged and Dis-
abled
In-Home and Family Support Program
40 TAC §48.2703
The Texas Department of Human Services (DHS) adopts an
amendment to §48.2703, without changes to the proposed text
as published in the August 6, 1996, issue of the Texas Register
(21 TexReg 7364).
The justification for the amendment is to revise the In-Home
and Family Support Program copayment schedule based on
updated state median income figures compiled by the United
States Department of Health and Human Services.
The amendment will function by providing public access to the
new copayment schedule.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 35, which provides the department
with the authority to administer public assistance and support
services for persons with disabilities programs.
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The amendment implements §§22.001-22.030 and §§35.001-
35.012 of the Human Resources Code.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on 6, 1996.
TRD-9613036
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: October 1, 1996
Proposal publication date: August 6, 1996
For further information, please call: (512) 438–3765
♦ ♦ ♦
TITLE 43. TRANSPORTATION
Part I. Texas Department of Transporta-
tion
Chapter 1. Management
Subchapter F. Advisory Committees
43 TAC §1.85
The Texas Department of Transportation adopts an amendment
to §1.85, concerning department advisory committees without
changes to the text as published in the June 28, 1996, issue of
the Texas Register (21 TexReg 5954).
Transportation Code, §203.002 authorizes the commission to
lay out, construct, maintain, and operate a modern state
highway system. Transportation Code, Chapter 223 requires
the department to submit for competitive bids each contract
for the improvement of a highway that is part of the state
highway system, or materials to be used in the construction or
maintenance of that highway. Transportation Code, §223.007
provides that the commission shall prescribe the form of a
highway improvement contract.
The department’s preliminary internal assessment of the state’s
transportation needs for 1997-2006 has revealed that current
funding levels will result in substantial deterioration of the
state highway system’s pavement quality, bridges, and urban
mobility.
The Texas Sunset Advisory Commission’s 1996 Staff Report
on the department identified a funding crisis for highway
system improvements that endangers the department’s ability to
address its responsibilities under Transportation Code, Section
203.002.
Paragraph 18 of §1.85 creates the Transportation Systems
Efficiency Advisory Committee which will provide a mechanism
for the department and the commission to solicit input from
the private sector in identifying innovative methods to reduce
department costs in the construction and maintenance of the
state highway system, thereby providing some relief to the
funding crisis.
A comment deadline of July 31, 1996, was published and no
comments were received.
The amendment is adopted under Transportation Code,
§201.101, which provides the Texas Transportation Com-
mission with the authority to establish rules for the conduct
of the work of the Texas Department of Transportation, and
more specifically Texas Civil Statutes, Article 6252-33, which
provides that a state agency that is advised by an advisory
committee shall adopt rules that state the purpose of the
committee and describe the task of the committee and the
manner in which the committee will report to the agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
Effective date: September 26, 1996
Proposal publication date: June 28, 1996
For further information, please call: (512) 463–8630
♦ ♦ ♦
Subchapter G. Access to Official Records
43 TAC §§1.500–1.503
The Texas Department of Transportation adopts the repeal of
§§1.500-1.503, concerning access to official records without
changes to the proposed text as published in the June 28, 1996,
issue of the Texas Register (21 TexReg 5954). These sections
are no longer necessary due to the simultaneous adoption of
the re-enacted subject matter in Chapter 3, Public Information,
as new §§3.10-3.14, concerning access to official records, in
an amended form.
On July 23, 1996, a public hearing was held to receive com-
ments, views, or testimony regarding the proposed amend-
ments. No oral or written comments were received.
The repeal is adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the
Texas Department of Transportation, and Government Code,
§552.2611 which requires each agency by rule to specify the
charges the agency will make for copies of public records.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
Effective date: September 26, 1996
Proposal publication date: June 28, 1996
For further information, please call: (512) 463–8630
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♦ ♦ ♦
Chapter 3. Finance Division
43 TAC §3.3
The Texas Department of Transportation adopts the repeal
of §3.3, concerning county participation trust and suspension
fund number 927 without changes to the proposed text as
published in the June 11, 1996, issue of the Texas Register (21
TexReg 5256). This section is no longer necessary due to the
contemporaneous adoption of the re-enacted subject matter in
Chapter 15, Transportation Planning and Programming, as new
§§15.52-15.56 concerning federal, state and local participation,
in an amended form.
On June 24, 1996, the department conducted a public hearing
on the proposed repeal and no comments were received.
The repeal is adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the
Texas Department of Transportation.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
Effective date: September 26, 1996
Proposal publication date: June 11, 1996
For further information, please call: (512) 463–8630
♦ ♦ ♦
Chapter 3. Public Information
Subchapter B. Access to Official Records
43 TAC §§3.10–3.14
The Texas Department of Transportation adopts new §§3.10-
3.14, concerning access to official records. Section 3.12 is
adopted with changes, to the proposed text as published in
the June 28, 1996, issue of the Texas Register (21 TexReg
5954). Sections 3.10, 3.11, 3.13, and 3.14 are adopted without
changes and will not be republished.
Transportation Code, §201.501 authorizes the department
to furnish certified copies of records. Transportation Code,
§502.008 requires release of vehicle registration Information
to governmental agencies. Government Code, §552.2511
requires each agency by rule to specify the charges the agency
will make for copies of public records.
Adoption of new §§3.10-3.14 is necessary to re-enact the sub-
ject matter with changes of §§1.500-1.503, concerning access
to official records and §17.26 concerning public access to ve-
hicle registration records which are being contemporaneously
repealed.
Section 3.10 establishes the department’s policy to facilitate and
maximize public access to public information.
Section 3.11 defines terms applicable to this undesignated
head.
Section 3.12 provides a procedure for requesting, producing,
and examining records. This section also provides that if
the department considers it is not required to produce the
requested records, the department will ask for a decision from
the attorney general as to production. The department will
not provide records considered to be confidential, copies of
information subject to intellectual property protection, access to
social security numbers contained in the department’s records.
Upon receipt of a court order the department will block access
to information pertaining to a specific motor vehicle record.
A legislative member, agency, or committee may request
confidential information if the public information requested is
for legislative purposes and the department may require a
confidentiality agreement. This section also establishes a list
of officials who may certify records; and provides that the
department will provide a written statement to the requestor
if the information will require programming, the request is
not feasible, or will result in substantial interference with the
department’s operations. If the requestor still requires the
information, the department will provide it according to the cost
and time parameters set out in the statement.
Section 3.13 provides a list of charges for copies and related
services, personnel, and overhead; establishes a time of
payment; and authorizes the department to waive or reduce
fees.
Section 3.14 provides that general, travel-related, and
transportation-related information will be available via the
Internet. Public information requests will not be accepted
via Internet. It also provides for the department to make
files of motor vehicle registration, title, and vehicle ownership
information available electronically through agreements and for
electronic access by other state and federal agencies.
On July 23, 1996, a public hearing was held to receive
comments, views, or testimony regarding the proposed new
sections. No oral or written comments were received.
Paragraph (3) has been added to §3.12(a). The text of the
paragraph corresponds to the contents of repealed §17.26 sub-
sections (c) and (d) which incorporated the requirements of
Transportation Code, §502.008. This portion of §17.26 was
inadvertently omitted when the subject matter was incorporated
into new §§3.10-3.14. New paragraph (3) provides who may
obtain vehicle registration information by vehicle identification
number and license number and how to request the informa-
tion. The mandate of House Bill 1863, 74th Legislature, 1995,
which amended Transportation Code, §502.008 also has been
added to new paragraph (3). The addition provides that the de-
partment will furnish vehicle registration information by license
number by telephone to a state agency for the purpose of de-
termining eligibility for a state supported assistance program.
The new sections are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the Texas Department of Transportation, Government
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Code, §552.2611 which requires each agency by rule to specify
the charges the agency will make for copies of public records,
and Transportation Code, §502.008 requires release of vehicle
registration information to governmental agencies.
§3.12. Public Access.
(a) Request for records.
(1) Submittal of request. A person seeking public infor-
mation shall submit a request in writing to the department. A request
should be submitted to:
(A) the department’s Director of Public Information;
or
(B) the district engineer or division director for the
district or division of the department responsible for the information.
(2) Information required. A request for official records
shall include the name, address, and telephone number of the
requestor, and a description of the records in sufficient detail to permit
efficient gathering of the requested items.
(3) Vehicle title and registration information.
(A) The department will furnish vehicle registration
information by vehicle identification number. The department will
not furnish vehicle registration information by license number by
telephone, unless requested:
(i) by a peace officer acting in an official capacity;
(ii) by an official of the state, city, town, county,
special district, or other political subdivision, utilizing the obtained
information for tax purposes or for the purpose of determining
eligibility for a state public assistance program.
(B) The department will release vehicle registration
information by license number upon receipt of a written request. Each
request shall be accompanied by payment of the applicable fee in the
form of cash, cashier’s check, or money order, and shall include the
following:
(i) the name and address of requestor;
(ii) the Texas license number;
(iii) a statement that the use of the information is
for a lawful and legitimate purpose; and
(iv) the applicable fee.
(b) Production of records. Except as provided in subsections
(d) and (e) of this section, the department will provide copies or
promptly produce official department records for inspection, duplica-
tion, or both. If the requested information is unavailable for inspec-
tion at the time of the request because it is in active use or otherwise
not readily available, the department will certify this fact in writing
within ten calendar days after the date the information is requested
to the applicant and specify a date and hour within a reasonable time
when the record will be available for inspection or duplication.
(c) Examination of information.
(1) A person requesting to examine official records in the
offices of the department must complete the examination without
disrupting the normal operations of the department and not later
than the 10th day after the date the records are made available to
the person. Upon written request, the department will extend the
examination period by increments of ten days, not to exceed a total
of 30 days.
(2) The inspection of records may be interrupted by the
department if the records are needed for use by the department. The
period of interruption will not be charged against the requestor’s ten-
day period to examine the records.
(3) A person may not remove an original copy of an
official department record from the offices of the department.
(d) Request for opinion. If the department considers that
requested records fall within an exception under the Code, and that
the records should be withheld, by the 10th calendar date after the
date of receiving the written request, the department will ask for
a decision from the attorney general about whether the records are
within that exception if there has not been a previous determination
about whether the records fall within one of the exceptions.
(e) Confidential information and privacy protection.
(1) The department will not provide records considered
to be confidential by law or otherwise prohibited from release under
the Code or other provisions of law, and will not provide copies of
information subject to intellectual property protection.
(A) The department will not provide access to social
security numbers contained in the department’s records except
to governmental entities that demonstrate authority to obtain the
information.
(B) Upon receipt of a court order to prevent release
of information, the department will prevent access to all information
pertaining to an individual’s specific motor vehicle record.
(2) A legislative member, agency, or committee may
request confidential information if the public information requested is
for legislative purposes. The department may require the requesting
legislative agency or committee, or the member or employee of the
requesting entity to sign a confidentiality agreement that requires the
following:
(A) the information shall not be disclosed outside the
requesting entity, or within the requesting entity for purposes other
than the purpose for which it was received;
(B) the information shall be labeled confidential;
(C) the information shall be kept securely; and
(D) the number of copies of the information or the
notes taken from the information that are not destroyed or returned to
the department remain confidential and subject to the confidentiality
agreement.
(f) Certified records. In accordance with Transportation
Code, §201.501, the following officials shall serve as the executive
director’s authorized representatives for the purpose of certifying
official department records.
(1) The Department’s chief minute clerk may certify
commission minute orders. In his or her absence, minute orders
may be certified by the executive assistant to the executive director.
The executive director may delegate certification authority to other
officials to assure sufficient availability of authorized certifying
officials.
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(2) Other official records of the department may be
certified by the district engineer, division director, or other department
officials having official custody of the records. A district engineer or
division director may delegate certification authority to other officials
to assure sufficient availability of authorized certifying officials.
(g) Programming and manipulation of data.
(1) If responding to a request for information will require
programming or manipulation of data and compliance with the
request is not feasible or will result in substantial interference with
the department’s ongoing operations, or the information could be
made available in the requested form only at a cost that covers the
programming and manipulation of data, then the department will
provide a written statement within 20 days after the date of the receipt
of the request. The statement will include:
(A) the information is not available in the requested
form;
(B) a description of the form in which the information
is available;
(C) a description of any contract or services that
would be required to provide the information in the requested form;
(D) a statement of the estimated cost of providing the
information; and
(E) a statement of the anticipated time required to
provide the information.
(2) If the department gives written notice within 20 days
after the date of receipt of the request to the person making the request
that additional time is needed, the department may have an additional
ten days to issue the statement in paragraph (1) of this subsection.
(3) The department will not provide the information until
the person making the request states in writing that he or she:
(A) wants the department to provide the information
according to the cost and time parameters set out in the statement; or
(B) wants the information in the form in which it is
available.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Chapter 15. Transportation Planning and Pro-
gramming
Subchapter E. Federal, State, and Local Partici-
pation
43 TAC §15.50, §15.51
The Texas Department of Transportation adopts amendments
to §15.50 and §15.51, and new §§15.52-15.56, concerning
federal, state and local participation without changes to the
proposed text as published in the June 11, 1996, issue of the
Texas Register (21 TexReg 5257). These amended and new
sections are necessary to update and clarify the applicable
rules to carry out the provisions of state and federal laws
and regulations pertaining to funding of construction projects
and to update and clarify participation ratios of governmental
units in the development of construction projects to be used as
the basis of agreement between the department and the local
government.
Section 15.50 is amended to describe federal, state, and local
responsibilities for cost participation in highway improvement
projects.
Section 15.51 is amended to supplement and clarify definitions.
New §15.52 specifies the requirement of an agreement between
the department and the local government when the local
government is responsible for providing funds for a proposed
project.
New §15.53 defines the responsibilities of local governments for
preliminary engineering and construction engineering expenses
associated with the development of construction projects and
establishes the amount of the state, local, and federal partici-
pation in preliminary and construction engineering expenses.
New §15.54 describes the conditions under which state, fed-
eral, and local financing of transportation project construction
costs are to be shared in a construction project and establishes
the amount of the state, local, and federal participation in con-
struction expenses; specifies that the local government shall be
responsible for the total cost of work included which is ineligible
for federal or state participation; specifies the requirement of
an agreement with the local government outlining construction
responsibilities; establishes the criteria for the department to
provide for sidewalk construction on the designated state high-
way system; establishes the criteria for construction of frontage
roads and the construction costs responsibilities; and describes
the responsibilities of the department and local government in
the construction of a drainage system within the state highway
right-of-way and their respective costs responsibilities.
New §15.55 specifies the federal, state and local cost partici-
pation ratios for the various types of projects in the form of a
chart.
New §15.56 describes the method by which a local government
can finance a project on the state highway system and request
reimbursement.
On June 24, 1996, the department conducted a public hearing
on the proposed amendments and new sections and no com-
ments were received.
The amendments and new sections are adopted under Trans-
portation Code, §201.101, which provides the Texas Trans-
portation Commission with the authority to establish rules for
the conduct of the work of the Texas Department of Trans-
portation.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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43 TAC §§15.52–15.54
The Texas Department of Transportation adopts the repeal of
§§15.52-15.54, concerning federal, state and local participation
without changes to the proposed text as published in the
June 11, 1996, issue of the Texas Register (21 TexReg
5259). These sections are no longer necessary due to the
contemporaneous adoption of the re-enacted subject matter in
Chapter 15, Transportation Planning and Programming, as new
§§15.52-15.56 concerning federal, state and local participation,
in an amended form.
On June 24, 1996, the department conducted a public hearing
on the proposed repeal and no comments were received.
The repeals are adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the
Texas Department of Transportation.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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43 TAC §§15.52–15.56
The Texas Department of Transportation adopts amendments
to §§15.50-15.51, and new §§15.52-15.56, concerning federal,
state and local participation without changes to the proposed
text as published in the June 11, 1996, issue of the Texas
Register (21 TexReg 5257). These amended and new sections
are necessary to update and clarify the applicable rules to carry
out the provisions of state and federal laws and regulations
pertaining to funding of construction projects and to update
and clarify participation ratios of governmental units in the
development of construction projects to be used as the basis of
agreement between the department and the local government.
Section 15.50 is amended to describe federal, state, and local
responsibilities for cost participation in highway improvement
projects.
Section 15.51 is amended to supplement and clarify definitions.
New §15.52 specifies the requirement of an agreement between
the department and the local government when the local
government is responsible for providing funds for a proposed
project.
New §15.53 defines the responsibilities of local governments for
preliminary engineering and construction engineering expenses
associated with the development of construction projects and
establishes the amount of the state, local, and federal partici-
pation in preliminary and construction engineering expenses.
New §15.54 describes the conditions under which state, fed-
eral, and local financing of transportation project construction
costs are to be shared in a construction project and establishes
the amount of the state, local, and federal participation in con-
struction expenses; specifies that the local government shall be
responsible for the total cost of work included which is ineligible
for federal or state participation; specifies the requirement of
an agreement with the local government outlining construction
responsibilities; establishes the criteria for the department to
provide for sidewalk construction on the designated state high-
way system; establishes the criteria for construction of frontage
roads and the construction costs responsibilities; and describes
the responsibilities of the department and local government in
the construction of a drainage system within the state highway
right-of-way and their respective costs responsibilities.
New §15.55 specifies the federal, state and local cost partici-
pation ratios for the various types of projects in the form of a
chart.
New §15.56 describes the method by which a local government
can finance a project on the state highway system and request
reimbursement.
On June 24, 1996, the department conducted a public hearing
on the proposed amendments and new sections and no com-
ments were received.
The amendments and new sections are adopted under Trans-
portation Code, §201.101, which provides the Texas Trans-
portation Commission with the authority to establish rules for
the conduct of the work of the Texas Department of Trans-
portation.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Chapter 17. Vehicle Titles and Registration
Subchapter A. Motor Vehicle Certificates of Title
43 TAC §17.8
The Texas Department of Transportation adopts an amendment
to §17.8, concerning certificates of title for salvage vehicles, with
changes to the text as published in the June 28, 1996, issue of
the Texas Register (21 TexReg 5958).
The amended section is necessary to ensure the department’s
proper administration of the laws concerning the issuance of
salvage vehicle certificates of title.
Texas Civil Statutes, Article 6687-1, §37A, requires the de-
partment to develop and implement policies regarding the is-
suance of motor vehicle certificates of title for salvage and non-
repairable motor vehicles.
Amended §17.8 is revised to provide an exemption from the
inspection by the Department of Public Safety for vehicles
for which the evidence of ownership is a Texas Salvage
Certificate or Salvage Certificate or Salvage Certificate of Title
issued by another state or jurisdiction prior to March 1, 1996.
The amendments also clarify which supporting documents are
required with an application for certificate of title for a rebuilt
salvage vehicle when the evidence of motor vehicle ownership
is a Salvage Certificate or Salvage Certificate of Title issued by
another state or jurisdiction on or after March 1, 1996.
On July 15, 1996, a public hearing was held to receive com-
ments, views, or testimony regarding the proposed amend-
ments. Insurance Auto Auctions presented oral and written
comments. Farmers Insurance Group submitted written com-
ments and expressed their support of the written comments
presented by Insurance Auto Auctions.
Regarding §17.8, Certificates of Title for Salvage Vehicles,
Insurance Auto Auctions commented that the procedure for
obtaining a Texas Certificate of Title for a rebuilt vehicle
with a Texas Salvage Certificate is confusing due to the
proposed amendment to §17.8(b)(2) which eliminated a Texas
Salvage Certificate as a form of evidence of vehicle ownership
on a rebuilt salvage. The commenter suggested that the
option of using a Texas Salvage Certificate be reinstated in
subsection (b)(2). Farmers Insurance Group commented that
the elimination of Texas Salvage Certificate as a form of
evidence of ownership from subsection (b)(2) is unnecessary
and unjustifiable as a Texas Salvage Certificate is a valid
ownership document for a motor vehicle in Texas.
Texas Salvage Certificate was removed because as originally
proposed §17.8(b)(2) addressed evidence of ownership for
rebuilt salvage vehicles which required certification of the
vehicle identification numbers, as well as compliance with
applicable safety standards, by the Texas Department of Public
Safety. An application for certificate of title for a vehicle with
a Texas Salvage Certificate does not require such certification
from the Texas Department of Public Safety when rebuilt and so
Texas Salvage Certificate was removed from that section. The
department now realizes that the need exists to address both
the evidence of ownership for rebuilt salvage which may or may
not require the Texas Department of Public Safety Certificate of
Inspection. The department has modified proposed subsection
(a)(1)(C) and (a)(3)(B)(vi) to clarify the types of evidence that
are required as evidence of ownership for rebuilt salvage
which must meet the Texas Department of Public Safety
certification requirements. With this clarification of evidence of
ownership for new or late model rebuilt salvage vehicles added
to subsections (a)(1)(C) and (a)(3)(B)(iv), the exception of
Texas Salvage Certificates is no longer necessary in subsection
(b)(2) and has been reinstated under §17.8(b)(2)(D). In addition,
subsection (b)(2)(E) has been added to clarify that evidence of
ownership on a rebuilt salvage may also include a comparable
Salvage Certificate or Salvage Certificate of Title issued prior
to March 1, 1996, by another state or jurisdiction.
Insurance Auto Actions suggested that the definition of "Rebuilt
Vehicle" in §17.2 be amended to clarify that it includes vehicles
with Texas salvage certificates or comparable ownership docu-
ments issued by other jurisdictions.
The department has not proposed a change to §17.2, so it
cannot consider amending §17.2 on final adoption. However,
changes have been made to §17.8 to clarify the types of
vehicles which may be rebuilt and the documents required to
accompany an application for certificate of title for a rebuilt
salvage.
Regarding the proposed amendments to §17.8 (b)(2)(C), which
identifies what documents will be accepted as evidence of own-
ership for rebuilt salvage, Insurance Auto Auctions suggested
that the use of a term other than "Salvage Certificate" or "Sal-
vage Certificate of Title" on an ownership document issued by
another state or jurisdiction may cause improper rejection of
such ownership documents.
The department has reviewed this subsection and has deter-
mined that use of the word "comparable" before the use of
these terms encompasses other such ownership documents
which may not be named "Salvage Certificate" or "Salvage Cer-
tificate of Title" and would prevent improper rejection. However,
subparagraphs (C) and (E) have been amended to clarify that
an ownership document issued by another state or jurisdiction
which indicates the vehicle may not be rebuilt will not be ac-
cepted as evidence of ownership for a rebuilt salvage.
Regarding §17.8(a)(2)(A)(ix), Information to be included on
application, Insurance Auto Auctions suggested the addition of
the term "adjusted" in order to clarify that it is the "adjusted" cost
of repair parts and labor, which will determine the status of the
vehicle, as opposed to the estimated cost of repair parts and
labor. Farmers Insurance Group also requested the addition of
"adjusted" to subsection (a)(2)(A)(ix).
The department agrees with the suggested addition of the term
"adjusted" to clause (ix) and has added language to further
clarify the method for determining the adjusted estimated cost
of repairs.
Regarding §17.62(b)(10), Exemptions, Insurance Auto Auctions
has questioned whether "a location approved by the department
as provided by this section" includes each "licensed salvage
vehicle dealer’s business location which has been approved by
the department," as provided for in proposed section §17.63(c).
The department has amended subsection (b)(10) to be con-
sistent with the proposed amendments to §17.63(c), regard-
ing off-site sales, and to clarify that such auction may be con-
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ducted at a location approved by the department as provided
by §17.63(a)(1).
Regarding §17.64(b)(12), Suspension or revocation, Insurance
Auto Auctions suggested that it also be amended to be con-
sistent with the proposed amendments to §17.63(c), regarding
off-site sales.
The department agrees with the suggested change and has
amended subsection (b)(12). A citation correction has been
made in §17.64(b)(1).
The amendment is adopted under Transportation Code,
§201.101, which provides the Texas Transportation Com-
mission with the authority to establish rules for the conduct
of the work of the Texas Department of Transportation, and
more specifically Texas Civil Statutes, Article 6687-1a, which
authorizes the department to adopt rules to administer the
licensing of salvage vehicle dealers and agents.
§17.8. Certificates of Title for Salvage Vehicles.
(a) Certificate of title applications for salvage vehicles.
(1) Place of application.
(A) When ownership of a new or late model salvage
motor vehicle or nonrepairable motor vehicle, which has not been
issued a salvage motor vehicle certificate of title, a nonrepairable
motor vehicle certificate of title, or a comparable ownership document
issued by another state or jurisdiction is transferred, and the vehicle
will not be dismantled, scrapped, or destroyed, the person who
acquires ownership must submit a salvage or nonrepairable motor
vehicle certificate of title application to the department along with
the applicable fee within ten days of receiving the title document
which transfers ownership.
(B) A person who acquires ownership of a motor
vehicle other than a new or late model salvage motor vehicle or
a nonrepairable motor vehicle may voluntarily submit a salvage or
nonrepairable motor vehicle certificate of title application to the
department along with the applicable fee for issuance of a salvage or
nonrepairable motor vehicle certificate of title.
(C) When a new or late model salvage or nonre-
pairable motor vehicle has been rebuilt and the vehicle’s and parts’
identification numbers, as well as compliance with state safety stan-
dards, have been certified to by a specially trained commissioned
officer of the Texas Department of Public Safety, the owner shall file
a certificate of title application with the county tax assessor-collector
in the county in which the applicant resides, or the county in which
the motor vehicle was purchased or encumbered supported by the ev-
idence required by subsection (b)(2) (A), (B), or (C) of this section.
(2) Information to be included on application.
(A) An applicant for a salvage or nonrepairable motor
vehicle certificate of title shall submit an application on a form
prescribed by the department. The form, in addition to any other
information required by the department, shall at a minimum include:
(i) the name and current address of the owner;
(ii) a description of the vehicle, including, the
motor vehicle’s model year, make, model, identification number,
body style, manufacturer’s rated carrying capacity in tons for
commercial motor vehicles, and empty weight;
(iii) a description of the damage to the vehicle;
(iv) the predamaged actual cash value of the vehi-
cle;
(v) odometer reading and brand, or the word "ex-
empt" if the motor vehicle is exempt from federal and state odometer
disclosure requirements;
(vi) previous owner’s name and city and state of
residence;
(vii) name and mailing address of any lienholder
and the date of lien (applicable only in instances of salvage motor
vehicle certificate of title issuance);
(viii) the signature of the applicant or the appli-
cant’s authorized agent and the date the certificate of title application
was signed; and
(ix) the adjusted estimated cost of repair parts and
labor (for the purpose of this section, the estimated cost of repair
parts shall be determined by using a manual of repair costs or other
instrument that is generally recognized and commonly used in the
motor vehicle insurance industry to determine those costs or an
estimate of the actual cost of the repair parts and the estimated labor
costs shall be computed by using the hourly rate and time allocations
that are reasonable and commonly assessed in the repair industry in
he community in which the repairs are performed. The adjusted
stimated cost of repairs is equal to the estimated cost of repairs, less
any applicable deductions as defined in §17.2 of this title (relating to
Definitions), for "late model salvage vehicle" or "nonrepairable motor
vehicle").
(B) An applicant for a certificate of title involving
a transaction for a rebuilt salvage motor vehicle shall submit an
application on a form prescribed by the department, and shall present
such to the tax assessor-collector in the county in which the applicant
esides, or the county in which the motor vehicle was purchased or
encumbered. The form, in addition to any other information required
by the department, shall at a minimum require or include in the
transaction:
(i) the name and current address of the owner;
(ii) a description of the vehicle, which includes, but
is not limited to, the motor vehicle’s model year, make, model,
identification number, body style, manufacturer’s rated carrying
capacity in tons for commercial motor vehicles, and empty weight;
(iii) description of each major component part used
to repair the vehicle and shows the identification number required by
federal law to be affixed to or inscribed on the part;
(iv) the description or disclosure of the vehicle’s
former condition in a manner that is understandable to a potential
purchaser of the vehicle;
(v) license plate number, if the motor vehicle is
subject to registration under Transportation Code, Chapter 501;
(vi) odometer reading and brand, or the word
"exempt" if the motor vehicle is exempt from federal and state
odometer disclosure requirements;
(vii) previous owner’s name and city and state of
residence;
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(viii) name and mailing address of any lienholder
and the date of lien, if applicable;
(ix) signature of the seller of the motor vehicle
or the seller’s authorized agent and the date the certificate of title
application was signed; and
(x) the signature of the applicant or the applicant’s
authorized agent and the date the certificate of title application was
signed.
(3) Accompanying documentation.
(A) The salvage and nonrepairable motor vehicle
certificate of title applications shall be supported by, at a minimum,
the following documents:
(i) evidence of vehicle ownership, as described in
subsection (b)(1) of this section;
(ii) odometer disclosure statement properly exe-
cuted by the seller of the motor vehicle and acknowledged by the
purchaser, if applicable; and
(iii) release of any liens.
(B) The application for certificate of title for a
transaction involving a rebuilt salvage shall be supported by, at a
minimum, the following documents:
(i) evidence of vehicle ownership, as described in
subsection (b)(2) of this section;
(ii) odometer disclosure statement properly exe-
cuted by the seller of the motor vehicle and acknowledged by the
purchaser, if applicable;
(iii) proof of financial responsibility in the title
applicant’s name, as required by Transportation Code, §502.153;
(iv) the identification certificate required by Trans-
portation Code, §548.256, and Transportation Code, §501.030, if the
vehicle was last registered in another state or country;
(v) release of any liens or, if not released, an out-of-
state lien (recorded on out-of-state evidence as described in subsection
(b)(2) of this section) cannot be carried forward to a Texas title
involving a rebuilt salvage when there is a transfer of ownership,
unless a release of lien or authorization from the lienholder is
attached. (A lien is not required to be released when there is
no transfer of ownership from an out-of-state title and the same
lienholder is being recorded on the Texas application as is recorded
on the out-of-state title); and
(vi) a written statement signed by a specially trained
commissioned officer of the Texas Department of Public Safety
certifying to the department that the vehicle identification numbers
and parts identification numbers are accurate, the applicant has proof
that the applicant owns the parts used to repair the vehicle, the vehicle
may be safely operated, and the vehicle complies with all applicable
motor vehicle safety standards of this state (Texas Salvage Certificates
or comparable Salvage Certificates or Salvage Certificates of Title
issued by another state or jurisdiction prior to March 1, 1996, are
exempt from this requirement. However, if the supporting evidence
of ownership is one of these documents, an affidavit for rebuilt motor
vehicle, as prescribed by the department, must be submitted with
the application for certificate of title, and the rebuilt salvage vehicle
must comply with all applicable motor vehicle safety standards of
this state).
(b) Evidence of salvage motor vehicle ownership.
(1) Evidence of salvage motor vehicle ownership prop-
erly assigned to the applicant shall accompany the salvage or nonre-
pairable motor vehicle certificate of title application. Evidence shall
include, but is not limited, to the following documents:
(A) an Original Texas Certificate of Title;
(B) a Certified Texas Certificate of Title;
(C) a Texas Salvage Certificate; or
(D) a comparable ownership document issued by
another state or jurisdiction.
(2) Evidence of motor vehicle ownership on a rebuilt
salvage properly assigned to the applicant shall accompany the
certificate of title application involving the transaction. Evidence
shall include the following documents:
(A) a Texas Salvage Motor Vehicle Certificate of
Title;
(B) a Texas Nonrepairable Motor Vehicle Certificate
of Title;
(C) a comparable Salvage Certificate or Salvage Cer-
tificate of Title issued on or after March 1, 1996, by another state or
jurisdiction; (However, such ownership documents issued by another
state or jurisdiction indicating the vehicle cannot be rebuilt in the
state or jurisdiction which issued the ownership document, shall not
be accepted as evidence of ownership for purposes of this subsec-
tion);
(D) a Texas Salvage Certificate; or
(E) a comparable Salvage Certificate or Salvage
Certificate of Title issued prior to March 1, 1996, by another state or
jurisdiction (However, such ownership documents issued by another
state or jurisdiction indicating the vehicle cannot be rebuilt in the
state or jurisdiction which issued the ownership document, shall not
be accepted as evidence of ownership for purposes of this subsection).
(c) Certificate of title issuance for salvage vehicles.
(1) Upon receipt of a completed salvage and nonre-
pairable motor vehicle certificate of title application, along with the
prescribed fee of $3.00 and the required documentation, the depart-
ment shall, before the sixth business day after the date of receipt,
issue the applicant a salvage or nonrepairable motor vehicle certifi-
cate of title, as appropriate. If the condition of salvage is caused
exclusively by flood, a "Flood Damage" notation shall be reflected
on the face of the document and shall be carried forward upon sub-
sequent title issuance.
(A) Texas Civil Statutes, Article 6687-1, §37A(j)
provides that a person who holds a salvage motor vehicle certificate
of title is entitled to record a lien on the vehicle. If a salvage or
nonrepairable motor vehicle certificate of title application records a
lien, such lien is only applicable with the issuance of a salvage motor
vehicle certificate of title. Presentation of the application with the lien
disclosed therein and surrender of the current salvage motor vehicle
certificate of title, along with the applicable fee, to the department
shall constitute the notation of a lien on a salvage motor vehicle
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certificate of title. When a salvage motor vehicle certificate of title
recording a lien is issued, the original will be mailed to the lienholder.
For proof of ownership purposes, the applicant will be mailed a
receipt or printout of the newly established motor vehicle record,
which records the lien.
(B) A nonrepairable motor vehicle certificate of title
must state on its face that, except as provided by Texas Civil Statutes,
Article 6687-1, §37A(n) and (p), the vehicle:
(i) may not be issued a regular certificate of title or
registered in this state; and
(ii) may only be used for parts or scrap metal.
(2) Upon receiving a completed certificate of title appli-
cation for a rebuilt salvage transaction, along with the applicable fees
and required documentation, the department or its designated agent
will process and issue a certificate of title, which includes a "Rebuilt
Salvage" remark on its face and describes or discloses the vehicle’s
former condition in a manner that is understandable to a potential
purchaser of the vehicle. If the transaction is on a new or late model
salvage vehicle that has been assembled from component parts or a
new or late model salvage vehicle for which a Texas Salvage Cer-
tificate is being surrendered, only the "Rebuilt Salvage" remark will
be reflected on the face of the certificate of title.
(3) On proper application by the owner of a vehicle
brought into this state from another state or jurisdiction that has
on any certificate of title issued by the other state or jurisdiction
a "Rebuilt," "Salvage," "Nonrepairable," or analogous notation, the
department shall issue the applicant a certificate of title or other
appropriate document for the vehicle. A certificate of title or other
appropriate document issued under this subsection must, in addition
to other information required by the department, show on its face:
(A) the date of issuance;
(B) the name and address of the owner;
(C) any registration number assigned to the vehicle;
(D) a description of the vehicle as determined by the
department; and
(E) any notation the department considers necessary
or appropriate.
(d) Replacement of certificates of title for salvage vehicles.
The owner or lienholder of a lost or destroyed certificate of title for a
salvage vehicle may obtain a certified copy of that title upon proper
application and applicable fee being submitted to the department. The
appropriate certificate of title for a salvage vehicle will be issued and
shall reflect "Certified Copy" and the date issued. The appropriate
motor vehicle record will be noted accordingly until such time that
ownership of the vehicle is transferred, when the notation will be
eliminated from the new certificate of title.
(e) Transfer of ownership.
(1) New or late model salvage motor vehicles.
(A) Transfer of a salvage or nonrepairable motor
vehicle without a salvage or nonrepairable motor vehicle certificate
of title. A person who owns a new or late model salvage
motor vehicle may not sell, transfer, or release the vehicle to a
person other than a salvage vehicle dealer, the former owner of
the vehicle, a governmental entity, an out-of-state licensed buyer,
a buyer in a casual sale at auction, or a person described by
Texas Civil Statutes, Article 6687-2b, §(g), and shall deliver to
that person a properly assigned certificate of title for the vehicle.
If the assigned certificate of title is not a salvage motor vehicle
certificate of title, a nonrepairable motor vehicle certificate of title,
or a comparable ownership document issued by another state or
jurisdiction, the purchaser shall follow the procedures described in
subsections (a)(1)(A), (a)(2)(A), (a)(3)(A), and (b)(1) of this section.
(B) Transfer of a salvage or nonrepairable motor
vehicle by assignment of a salvage or nonrepairable motor vehicle
certificate of title. An owner, other than an insurance company,
may sell a new or late model salvage motor vehicle by assignment
of a salvage or nonrepairable motor vehicle certificate of title for
the vehicle only to a salvage vehicle dealer in this state, an out-of-
state licensed buyer, a buyer in a casual sale at auction, or a person
described by Texas Civil Statutes, Article 6687-2b, §(g).
(C) Transfer of a salvage or nonrepairable motor
vehicle by an insurance company. An insurance company may sell a
new or late model salvage motor vehicle by assignment of a salvage
or nonrepairable motor vehicle certificate of title for the vehicle only
to a salvage vehicle dealer, an out-of-state licensed buyer, a buyer in
a casual sale at auction, or a person described by Texas Civil Statutes,
Article 6687-2b, §(g).
(D) Exemption. The owner of a new or late model
salvage motor vehicle or a nonrepairable motor vehicle so classified
solely because of water damage caused by flood conditions is not
prohibited from selling the vehicle to any person.
(2) Motor vehicle other than a new or late model salvage
or nonrepairable motor vehicle.
(A) If an insurance company acquires ownership of
this type of vehicle through payment of a claim, the company shall,
on delivery of the vehicle to a buyer of the vehicle, deliver to the
buyer a properly assigned certificate of title for the vehicle.
(B) An insurance company or other person who
acquires ownership of this type of vehicle may voluntarily and upon
proper application obtain a salvage or nonrepairable motor vehicle
certificate of title.
(f) Notification required of an insurance company. An
insurance company shall submit to the department, before the 31st
day after the date of the payment of the claim, on the form prescribed
by the department, a report stating that:
(1) the insurance company has paid a total loss claim on
the late model salvage motor vehicle or nonrepairable motor vehicle;
and
(2) the insurance company has not acquired ownership of
the late model salvage motor vehicle or nonrepairable motor vehicle.
(g) Noting of motor vehicle record with total loss claim
information. Upon receipt of the report described in subsection
(f) of this section, the department shall note the appropriate motor
vehicle record accordingly to prevent transfer of ownership prior to
the issuance of a salvage or nonrepairable motor vehicle certificate
of title.
(h) Acquisition of salvage vehicles for the purpose of dis-
mantling, scrapping, or destruction.
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(1) A salvage vehicle dealer that acquires ownership of a
new or late model salvage or nonrepairable motor vehicle for such
purposes shall, before the 31st day after the date the dealer acquires
the vehicle, submit to the department, on the form prescribed by
the department, a report stating that the vehicle will be dismantled,
scrapped, or destroyed, accompanied by a properly assigned regular
certificate of title, salvage or nonrepairable motor vehicle certificate
of title, or a comparable ownership document issued by another state
or jurisdiction for the vehicle.
(2) A salvage vehicle dealer that acquires an older model
vehicle for such purposes shall submit the report addressed in
paragraph (1) of this subsection and shall keep on the dealer’s
business premises a record of the vehicle, until the third anniversary
of the date the report on the vehicle is submitted to the department.
(i) Receipt of the report and the ownership documents by the
department. On receipt of the report and the ownership documents,
the department shall issue the salvage vehicle dealer a receipt for the
certificate of title, salvage or nonrepairable motor vehicle certificate
of title, or a comparable ownership document issued by another state
or jurisdiction.
(j) Noting of motor records on which ownership documents
have been surrendered to the department. The department will note
applicable motor records on which ownership documents have been
surrendered to the department by salvage vehicle dealers with an
appropriate notation.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter B. Motor Vehicle Registration
43 TAC §17.26
The Texas Department of Transportation adopts the repeal of
§17.26, concerning public access to vehicle registration records
without changes to the proposed text as published in the June
28, 1996, issue of the Texas Register (21 TexReg 5960).
This section is no longer necessary due to the simultaneous
adoption of the re-enacted subject matter in Chapter 3, Public
Information, as new §§3.10-3.14, concerning access to official
records, in an amended form.
On July 23, 1996, a public hearing was held to receive
comments, views, or testimony regarding the proposed repeal.
No oral or written comments were received.
The repeal is adopted under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of
the Texas Department of Transportation, Government Code,
§552.2611 which requires each agency by rule to specify the
charges the agency will make for copies of public records,
and Transportation Code, §502.008 which requires release of
vehicle registration information to governmental agencies.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter D. Salvage Vehicle Dealers
43 TAC §§17.60–17.64
The Texas Department of Transportation adopts amendments
to §§17.60-17.64, concerning salvage vehicle dealers’ and
agents’ licenses. Section 17.62 and §17.64 are adopted with
changes to the proposed text as published in the June 28, 1996,
issue of the Texas Register (21 TexReg 5960). Sections 17.60,
17.61 and 17.63 are adopted without changes and will not be
republished.
Texas Civil Statutes, Article 6687-1a, authorizes the department
to issue licenses to salvage vehicle dealers and agents.
Section 17.60 and §17.61 are revised to provide for the change
of this undesignated head to a subchapter.
Section 17.62 is amended to require an affidavit that states that
the applicant has not been convicted of a felony or that it has
been at least three years since the applicant’s termination of
the sentence, parole, mandatory supervision, or probation for a
felony conviction on the applications for salvage vehicle dealer
and agent licenses.
Section 17.63 is amended to clarify that a salvage vehicle
dealer operating at more than one location in a county may
not authorize more than five salvage dealer agents per license,
rather than per business location. The amendments require
notification to the department of any change of ownership status
and the termination of an agent operating under a salvage
vehicle dealer license. This section also allows off-site sales
at any licensed salvage vehicle dealer business location.
Section 17.64 is amended to allow for denial of a salvage vehi-
cle dealer or agent license, if the applicant has been convicted
of a felony, and if it has not been at least three years since an
applicant’s termination of the sentence, parole, mandatory su-
pervision, or probation for a felony conviction. This section pro-
vides for suspension or revocation of a salvage vehicle dealer’s
license, if the dealer fails to notify the department of the termi-
nation of an agent operating under such dealer’s license within
ten days of the date of termination.
On July 15, 1996, a public hearing was held to receive com-
ments, views, or testimony regarding the proposed amend-
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ments. Insurance Auto Auctions presented oral and written
comments.
Regarding §17.62(b)(10), Exemptions, Insurance Auto Auctions
has questioned whether "a location approved by the department
as provided by this section" includes each "licensed salvage
vehicle dealer’s business location which has been approved by
the department," as provided for in proposed §17.63(c).
The department has amended subsection (b)(10) to be con-
sistent with the proposed amendments to §17.63(c), regard-
ing off-site sales, and to clarify that such auction may be con-
ducted at a location approved by the department as provided
by §17.63(a)(1).
Regarding §17.64(b)(12), Suspension or revocation, Insurance
Auto Auction suggested that it also be amended to be consistent
with the proposed amendments to §17.63(c), regarding off-site
sales.
The department agrees with the suggested change and has
amended subsection (b)(12). A citation correction has been
made in §17.64(b)(1).
The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of
the work of the Texas Department of Transportation, and more
specifically Texas Civil Statutes, Article 6687-1a, which autho-
rizes the department to adopt rules to administer the licensing
of salvage vehicle dealers and agents.
§17.62. Salvage Vehicle Dealer and Agent Licenses.
(a) Applicability. A person who acts as an automobile
recycler, salvage vehicle agent, or salvage vehicle dealer, including
a person who stores or displays vehicles as an agent or escrow agent
of an insurance company, must obtain a salvage vehicle dealer or an
agent license in accordance with Texas Civil Statutes, Article 6687-
1a, and the provisions of this subchapter.
(b) Exemptions. The provisions of this subchapter do not
apply to:
(1) a person who purchases a nonrepairable or salvage
vehicle from a salvage pool operator in a casual sale;
(2) an insurance company authorized to engage in the
business of insurance in this state;
(3) a person predominantly engaged in the business of
obtaining ferrous or nonferrous metals;
(4) a person who sells or offers for sale less than five new
or late model salvage motor vehicles of the same type in a calendar
year when such vehicles are owned, and registered and titled in the
name of such person;
(5) a person who sells or offers to sell a new or late model
salvage motor vehicle acquired for personal or business use if the
person does not sell or offer to sell to a retail buyer and the transaction
is not held for the purpose of avoiding the provisions of Texas Civil
Statutes, Article 6687-1a;
(6) an agency of the United States, this state, or local
government;
(7) a financial institution or other secured party selling a
vehicle in which it holds a security interest, in the manner provided
by law for the forced sale of that vehicle;
(8) a receiver, trustee, administrator, executor, guardian,
or other person appointed by or acting pursuant to the order of a
court;
(9) a person selling an antique passenger car or truck that
is at least 25 years old or a collector selling a special interest motor
vehicle as defined in the Transportation Code, §683.077, if the special
interest vehicle is at least 12 years old; and
(10) a licensed auctioneer who, as a bid caller, sells or
offers to sell property to the highest bidder at a bona fide auction
if neither legal nor equitable title passes to the auctioneer and if the
auction is not held for the purpose of avoiding a provision of Texas
Civil Statutes, Article 6687-1a, and this subchapter; and provided that
if an auction is conducted of vehicles owned, legally or equitably,
by a person who holds a salvage dealer’s license, the auction may
be conducted at any location for which a salvage dealer’s license has
been issued to that person or at a location approved by the department
as provided by 17.63(a)(1) of this title (relating to Place of Business).
(c) Classification of licenses. The department will classify
salvage vehicle dealers according to the type of activity performed
by the dealer. A salvage vehicle dealer may not engage in activities
of a particular classification as indicated in this subsection unless the
salvage vehicle dealer holds a license authorizing business under that
classification. An applicant may apply for a salvage vehicle dealer
license in one or more of the following classifications:
(1) new automobile dealer;
(2) used automobile dealer;
(3) used vehicle parts dealer;
(4) salvage vehicle pool operator;
(5) salvage vehicle broker; or
(6) salvage vehicle rebuilder.
(d) Application for salvage vehicle dealer or agent license.
(1) Application for salvage vehicle dealer license. An
applicant for a salvage vehicle dealer license must apply on a form
prescribed by the department. An applicant who will operate as a
salvage vehicle dealer under a name other than the name of that
applicant shall use the name under which that applicant is authorized
to do business, as filed with the secretary of state or county clerk,
and the assumed name of such legal entity shall be recorded on the
application form using the letters "DBA."
(A) Form of application. The application form must
be signed by the applicant, be accompanied by the application fee of
$95, and include:
(i) the name, business address(es), and business
telephone number(s) of the applicant;
(ii) the name under which the applicant will do
business;
(iii) the location, by number, street, and municipal-
ity, of each office from which the applicant will conduct business;
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(iv) a statement indicating whether the applicant
has previously applied for a salvage dealer vehicle license under
this section, the result of the previous application, and whether the
applicant has ever been the holder of a salvage vehicle dealer license
that was revoked or suspended;
(v) an affidavit containing a statement that the
applicant has never been convicted of a felony or that it has been
at least three years since the applicant’s termination of the sentence,
parole, mandatory supervision, or probation for a felony conviction;
(vi) three business association references;
(vii) the applicant’s federal tax identification num-
ber, if any;
(viii) the applicant’s state sales tax number;
(ix) the applicant’s social security number, if the
applicant is an individual; and
(x) the classification(s) of license(s) for which the
form is being submitted.
(B) Verification of assumed name. The department
will require verification of the assumed name, if applicable, in the
form of an assumed name certificate on file with the secretary of state
or county clerk at the time the application form is submitted.
(2) Application for salvage vehicle agent license. An ap-
plicant, who is authorized to operate as an agent for a salvage vehicle
dealer must apply on a form prescribed by the department. The ap-
plication form must be signed by the applicant, be accompanied by
the application fee, and include:
(A) the name of the applicant;
(B) the name, business address, and business tele-
phone number of the salvage vehicle dealer authorizing the applicant
as a salvage vehicle agent;
(C) the name under which the salvage vehicle dealer
will do business;
(D) the location, by number, street, and municipality,
of each office from which the applicant will conduct business;
(E) a statement indicating whether the applicant has
previously applied for a salvage vehicle dealer or agent license under
this section, the result of the previous application, and whether the
applicant has ever been the holder of a salvage vehicle dealer or agent
license that was revoked or suspended;
(F) an affidavit containing a statement that the appli-
cant has never been convicted of a felony or that it has been at least
three years since the applicant’s termination of the sentence, parole,
mandatory supervision, or probation for a felony conviction;
(G) three business association references;
(H) the applicant’s federal tax identification number,
if any;
(I) the applicant’s state sales tax number; and
(J) the applicant’s social security number.
(3) Application for corporate salvage vehicle dealer li-
cense. If a salvage vehicle dealer license applicant intends to engage
in business through a corporation, the applicant must apply on a form
prescribed by the department.
(A) Form of application. The form must indicate the
name of the corporation, as it appears on file with the secretary of
state, be signed by the applicant, be accompanied by the application
fee, and include:
(i) the name, business address(es), and business
telephone number(s) of the corporation;
(ii) the name under which the corporation will do
business;
(iii) the location, by number, street, and municipal-
ity, of each office from which the corporation will conduct business;
(iv) the state of incorporation;
(v) a statement indicating whether an employee,
officer, or director has previously applied for a salvage vehicle dealer
license under this section, the result of the previous application, and
whether an employee, officer, or director has ever been the holder of
a salvage dealer vehicle license that was revoked or suspended;
(vi) an affidavit containing a statement that each
officer and director has never been convicted of a felony or that it
has been at least three years since the termination of the sentence,
parole, mandatory supervision, or probation for a felony conviction
of each officer and director;
(vii) three business association references;
(viii) the applicant’s federal tax identification num-
ber, if any;
(ix) the applicant’s state sales tax number;
(x) the name, address, date of birth, and social
security number of each of the principal officers and directors of
the corporation;
(xi) the classification(s) of license(s) for which the
form is being submitted.
(B) Verification of corporate franchise taxes. The
corporation must also provide verification that all corporate franchise
taxes required under the Texas Business Corporation Act, Article
2.45, have been paid at the time the application form is submitted to
the department.
(4) Partnerships. If the license applicant intends to engage
in business through a partnership, the applicant must apply on a
form prescribed by the department. The form must be signed by
the applicant, be accompanied by the application fee, and include:
(A) the name, business address(es), and business
telephone number(s) of the partnership;
(B) the name under which the partnership will do
business;
(C) the location, by number, street, and municipality,
of each office from which the partnership will conduct business;
(D) a statement indicating whether an owner, partner,
or employee, has previously applied for a salvage vehicle dealer
license under this section, the result of the previous application, and
whether an owner, partner, or employee, has ever been the holder of
a salvage vehicle dealer license that was revoked or suspended;
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(E) an affidavit containing a statement that each owner
or partner has never been convicted of a felony or it has been at least
three years since the termination of the sentence, parole, mandatory
supervision, or probation for a felony conviction of each owner or
partner;
(F) three business association references;
(G) the partnership’s federal tax identification num-
ber, if any;
(H) the partnership’s state sales tax number;
(I) the name, address, date of birth, and social security
number of each owner and partner;
(J) the classification(s) of license(s) for which such
form is being submitted.
(e) Issuance, investigation, and report by the department. The
department will not grant a salvage vehicle dealer or an agent a license
until the department completes an investigation of the applicant’s
qualifications and references in accordance with Texas Civil Statutes,
Article 6687-1a. Such investigation shall be conducted not later
than the 15th day after the date the application is received by the
department. Upon completion of the investigation, the results of
the investigation shall be reported to the applicant(s) by written
notification from the department. If the applicant is denied, the
applicant may appeal the decision as specified in §17.64 of this title
(relating to Denial, Suspension, or Revocation).
(f) License issuance. The department will issue a license to
an applicant who meets the license qualifications of subsection (d) of
this section and pays the required fees described in this subsection.
(1) The license fee for each salvage vehicle dealer or
agent license issued for a period of less than one year shall be prorated
and only that portion of the $95 license fee allocable to the number
of months for which the license is issued shall be payable by the
licensee. The amount of such license fees will be rounded off to the
nearest dollar.
(2) A license may not be issued in a fictitious name that
may be confused with or is similar to that of a governmental entity
or that is otherwise deceptive or misleading to the public.
(3) A person whose license has been revoked in accor-
dance with §17.64 of this title (relating to Denial, Suspension, or
Revocation) may not be issued a new license before the first anniver-
sary of the date of the revocation.
(g) Use of agents by salvage vehicle dealers. The holder
of a salvage vehicle dealer license may authorize not more than
five persons to operate as salvage vehicle agents under the dealer’s
license. An agent may acquire, sell, or otherwise deal in new or late
model salvage or nonrepairable vehicles or salvage parts as directed
by the dealer. An agent authorized to operate for a salvage vehicle
dealer is entitled to a salvage vehicle agent license on application to
the department and payment of the required $95 fee as provided by
subsection (e) of this section.
(h) License renewal.
(1) A salvage vehicle dealer or agent license expires on
the first anniversary of the date of issuance and may be renewed
annually on or before the expiration date on payment of the required
renewal fee of $85.
(2) If the license is not renewed prior to the expiration
date, the license holder may renew the license on payment of the
renewal fee and a late fee of $10, provided such fees are submitted
within one year of expiration.
(3) If the license has been expired for a period of one
year or longer, the license holder must apply for a new license in the
same manner as an applicant for an initial license.
(i) Licensee duties.
(1) Proper assignment of ownership.
(A) If a salvage vehicle dealer acquires ownership
of a new or late model salvage vehicle from an owner, the dealer
must receive a properly assigned certificate of title. If the assigned
certificate of title is not a salvage or nonrepairable motor vehicle
certificate of title or comparable ownership document issued by
another state or jurisdiction, the licensed salvage vehicle dealer shall,
not later than the 10th day after the date of receipt of the title,
surrender the assigned certificate of title to the department and apply
for a salvage or nonrepairable motor vehicle certificate, as appropriate
as provided by §17.8 of this title (relating to Certificates of Title for
Salvage Vehicles).
(B) If a new or late model salvage or nonrepairable
vehicle is to be dismantled, scrapped, or destroyed, the salvage
vehicle dealer shall surrender the assigned ownership document to the
department in the manner prescribed by the department not later than
the 30th day after the date the vehicle is acquired and report to the
department that the vehicle was dismantled, scrapped, or destroyed.
(C) If the holder of a salvage vehicle dealer license
acquires ownership of an older model vehicle from an owner and
receives an assigned certificate of title and the vehicle is to be
dismantled, scrapped, or destroyed, the license holder shall surrender
the assigned certificate of title to the department on a form prescribed
by the department not later than the 30th day after the date on
which the title is received. Evidence that the vehicle was dismantled,
scrapped, or destroyed must also be presented.
(D) As required by Texas Civil Statutes, Article 6687-
2, a salvage vehicle dealer licensed as a used vehicle parts dealer may
not receive a motor vehicle unless the dealer first obtains a certificate
of authority, sales receipt, or transfer document in accordance with
Transportation Code, Chapter 683, or a certificate of title showing
that there are no liens on the vehicle or that all recorded liens have
been released.
(2) Unique inventory number.
(A) As required by Texas Civil Statutes, Article 6687-
2, a salvage vehicle dealer shall assign a unique inventory number
to each transaction in which the dealer purchases or takes delivery
of one or more component parts. The unique inventory number shall
contain the:
(i) salvage vehicle dealer’s license number;
(ii) day, month, and year of the purchase or deliv-
ery; and
(iii) sequential log number for that day.
(B) The unique inventory number shall then be at-
tached to each component part the dealer obtains in the transaction.
The unique inventory number may not be removed from the com-
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ponent part while the part remains in the inventory of the salvage
vehicle dealer.
(C) Each component part shall be retained in its
original condition on the business premises of the salvage vehicle
dealer who originally purchased the part for at least three calendar
days, excluding Sundays, after the date on which the dealer obtains
the part.
(D) The provisions of subsection (i)(2)(A) and (B) do
not apply to a nonoperable engine, transmission, or rear axle assembly
purchased by one salvage vehicle dealer from another salvage vehicle
dealer or an automotive-related business.
(E) The provisions of subsection (i) do not apply to:
(i) interior used component parts or special acces-
sory parts on a motor vehicle more than ten years of age; or
(ii) used component parts delivered by commercial
freight lines or commercial carriers.
(j) Record of purchases, sales, and inventory.
(1) Each holder of a salvage vehicle dealer license shall
maintain records of each salvage or nonrepairable vehicle and any
salvage parts purchased, sold, or being held in inventory by the
license holder. Such records, except as specified in paragraph (2)(C)
of this subsection, shall be maintained for a five-year period. These
records shall include the:
(A) date of purchase;
(B) name and address of the person selling the vehicle
or part to the dealer;
(C) a description of the vehicle or part to include
the year model, make, and vehicle identification or component part
number, if applicable;
(D) ownership document number and state of is-
suance, if applicable;
(E) copy of the front and back of the ownership
document for the vehicle or salvage part purchased by the dealer
unless the year model exceeds ten or more years;
(F) date the ownership document was surrendered to
the department;
(G) evidence indicating that an older model salvage
vehicle was dismantled, scrapped, or destroyed;
(H) date of sale;
(I) name and address of the person purchasing the
vehicle or part from the dealer; and
(J) copy of the front and back of the ownership
document for the vehicle or salvage part sold by the dealer unless the
year model exceeds ten or more years.
(2) As required by Texas Civil Statutes, Article 6687-2,
a salvage vehicle dealer licensed as a used vehicle parts dealer shall
keep an accurate and legible inventory of each used component part
purchased by or delivered to the dealer.
(A) Such parts inventory shall include:
(i) the date of purchase or delivery;
(ii) the name, age, address, sex, and driver’s license
number of the seller and a legible photocopy of the seller’s driver’s
license;
(iii) the license number of the motor vehicle used
to deliver the used component part;
(iv) a complete description of the item purchased,
including the type of material and, if applicable, the make, model,
color, and size of the item; and
(v) the vehicle identification number of the motor
vehicle from which the used component part was removed.
(B) In lieu of the information required in subparagraph
(A) of this paragraph, a salvage vehicle dealer may record the name
of the business from which the motor vehicle or motor vehicle part
is purchased and the Texas certificate of inventory number or federal
taxpayer identification number of the business.
(C) A salvage vehicle dealer is not required to keep
records under this subsection for:
(i) interior used component parts or special acces-
sory parts on a motor vehicle more than ten years of age; or
(ii) used component parts delivered by commercial
freight lines or commercial carriers.
(D) As required by Texas Civil Statutes, Article
6687-2, a salvage vehicle dealer shall maintain two copies of each
record for used component parts addressed by paragraph (2) of this
subsection on a form prescribed by the department for one year after
the date of sale or disposal of the item.
(k) Authorized sale.
(1) New or late model water damaged salvage motor
vehicles. The owner of a new or late model salvage motor vehicle
or a nonrepairable motor vehicle so classified solely caused by flood
conditions is exempt from the provisions of this subsection, and is
not prohibited from selling such vehicle to any person.
(2) Sales, transfer or release of new or late model salvage
or nonrepairable motor vehicle. A salvage vehicle dealer or agent
may not sell, transfer, or release a new or late model salvage or
nonrepairable motor vehicle to anyone other than:
(A) a governmental entity;
(B) the vehicle’s former owner;
(C) a licensed salvage vehicle dealer;
(D) an out-of-state buyer;
(E) a buyer in a casual sale at auction; or
(F) a person described by Texas Civil Statutes, Article
6687-2b, §(g).
(l) Determination of estimated cost of repair. If it is neces-
sary for a salvage vehicle dealer or agent to determine the estimated
cost of repair, which includes parts and labor, for completion of an
application for Texas salvage or nonrepairable motor vehicle certifi-
cate of title, the estimated cost of repair parts shall be determined as
follows:
(1) by using a manual of repair costs or other instrument
that is generally recognized and commonly used in the motor vehicle
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insurance industry to determine those costs or an estimate of the
actual cost of the repair parts; and
(2) the estimated labor costs shall be computed by using
the hourly rate and time allocations that are reasonable and commonly
assessed in the repair industry in the community in which the repairs
are performed.
§17.64. Denial, Suspension, or Revocation.
(a) Denial of salvage vehicle dealer or agent license. The
department shall deny issuance of a salvage vehicle dealer or agent
license if:
(1) all the information required on the application is not
complete;
(2) the affidavit and business references required by
§17.62 of this title (relating to Salvage Vehicle Dealer and Agent
Licenses) are inadequate;
(3) the applicant has been convicted of a felony for which
less than three years have elapsed since the termination of the
sentence, parole, mandatory supervision, or probation; or
(4) the applicant’s previous salvage vehicle dealer or
agent license was revoked and the first anniversary of the date of
revocation has not occurred.
(b) Suspension or revocation. The department may suspend
or revoke a salvage vehicle dealer or agent license if the dealer or
agent:
(1) fails to maintain purchase, sales, and inventory records
as provided in §17.62 (j) of this title (relating to Salvage Vehicle
Dealer and Agent Licenses);
(2) refuses to permit or fails to comply with a request
by a representative of the department or a peace officer to examine,
during normal working hours, or while the premises are occupied,
the purchase, sales, and inventory records and ownership documents
for salvage or nonrepairable vehicles or salvage parts owned by that
dealer or under that dealer’s control;
(3) holds one or more classifications of salvage vehicle
dealer or agent license(s) and is found to be dealing in another
classification for which a license has not been issued to the dealer or
agent;
(4) fails to notify the department of a change of address
within ten days after such change;
(5) fails to notify the department of a dealer’s name or
ownership change within ten days after such change;
(6) fails to notify the department of the termination of
an agent who was authorized to operate under the salvage vehicle
dealer’s license within ten days after such termination;
(7) fails to follow the restriction of the sale, transfer, or
release of a late model salvage or nonrepairable motor vehicle as
provided in §17.62(k) of this title (relating to Authorized Sale);
(8) fails to meet the time frames and requirements pro-
vided in §17.63 of this title (relating to Place of Business);
(9) fails to remain regularly and actively engaged in the
business for which such salvage vehicle dealer or agent license is
issued;
(10) sells more than one new or late model salvage or
nonrepairable motor vehicle to the same person in a casual sale during
a calendar year;
(11) uses or allows use of the dealer’s or agent’s license
or location for the purpose of avoiding the provisions of the salvage
vehicle dealer law;
(12) sells or offers for sale salvage or nonrepairable
vehicles or salvage vehicle parts from any location other than a
licensed salvage vehicle dealer’s business location, which has been
approved by the department;
(13) is convicted of a felony after initial issuance or
renewal of the salvage vehicle dealer or agent license or less than
three years have elapsed since the termination of the sentence, parole,
mandatory supervision, or probation for a felony conviction of the
applicant;
(14) makes a material misrepresentation in any applica-
tion or other information filed with the department;
(15) fails to remit payment for civil penalties assessed by
the department; or
(16) violates any of the provisions of Transportation
Code, Chapter 501, or any provisions of this subchapter.
(c) Suspension due to failure to pay court ordered child
support.
(1) On receipt of a final order suspending license, issued
under Family Code, §232.008, the department will suspend a dealer
or agent’s certificate of registration.
(2) The department will charge an administrative fee of
$10 to a dealer or agent who is the subject of an order suspending
license.
(d) Proceedings relating to the denial, suspension, or revoca-
tion of a salvage dealer’s or agent’s license.
(1) Upon determination that a dealer or agent license
should be denied, suspended, or revoked, the director will mail a
notice of the denial, suspension, or revocation to the last known
address of the dealer or agent by certified mail.
(A) The notice shall clearly state:
(i) the reason for the denial, suspension, or revoca-
tion;
(ii) the effective date of the denial, suspension, or
revocation;
(iii) the right of the dealer or agent to request an
administrative hearing on the question of denial, suspension, or
revocation; and
(iv) that the notice of suspension or revocation shall
also apply to licensed salvage vehicle dealer agents authorized by
such dealer.
(B) A request for an administrative hearing under this
section must be made in writing to the director within ten days of the
receipt of notice of denial, suspension, or revocation.
(2) If timely requested, an administrative hearing shall be
conducted in accordance with §§1.21-1.61 of this title (relating to
Contested Case Procedure).
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(e) Re-application after revocation of license. A person
whose license is revoked may not apply for a new license before
the first anniversary of the date of the revocation.
(f) Refund of fees. The department will not refund fees paid
by a salvage vehicle dealer or agent, if the license is revoked or
suspended.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Chapter 28. Oversize and Overweight Vehicles
and Loans
Subchapter B. General Permits
43 TAC §28.13
The Texas Department of Transportation adopts an amendment
to §28.13, concerning time permits without changes to the text
as published in the June 11, 1996, issue of the Texas Register
(21 TexReg 5264).
The amended section is necessary to ensure the department’s
proper administration of the laws concerning the issuance of
time permits for the movement of overwidth and overlength
loads, and the movement of overlength vehicles.
Transportation Code, Chapter 623, authorizes the department
to carry out the provisions of those laws governing the issuance
of oversize and overweight permits.
Section 28.13 is amended to: allow vehicles permitted with
time permits to travel in eight adjoining districts; provide for
the transport of any allowable load on vehicles permitted with
an overwidth time permit; require permitees to be responsible
for obtaining information regarding load restrictions, highway
construction or maintenance areas, and weather restrictions
prior to movement of the permitted load; and require that
permitted loads shall not be moved during hazardous weather
conditions.
The department is also replacing the references to Texas Civil
Statutes with the appropriate Transportation Code citations,
which were re-codified by Senate Bill 971, 74th Legislature,
1995.
On June 26, 1996, the department conducted a public hearing
on the proposed new section. Written comments supporting
the amendments were received from Walton Transportation
Company and Texas Motor Transportation Association.
The amendment is adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the Texas Department of Transportation, and more
specifically, Transportation Code, Chapter 623, which autho-
rizes the department to carry out the provisions of those laws
governing the issuance of oversize and overweight permits.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Transportation
Effective date: September 26, 1996
Proposal publication date: June 11, 1996
For further information, please call: (512) 463–8630
♦ ♦ ♦
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Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Thursday, September 23, 1996, 1:30 p.m.




A Hearing on the Merits is scheduled for the above date and time in
SOAH DOCKET NO. 473–96–1580; P.U.C. DOCKET no. 15643–
CENTRAL POWER AND LIGHT COMPANY AND WEST TEXAS
UTILITIES COMPANY FILING PURSUANT TO P.U.C. SUBST.R.
23.67.
Contact: J. Kay Trostle, 300 West 15th Street, Suite 502, Austin,
Texas 78701–1649 , (512) 936–0728.
September 9, 1996, 2:46 p.m.
TRD-9613133
♦ ♦ ♦
Texas Department of Agriculture
Tuesday, September 17, 1996, 1:30 p.m.
Room 300 Uvalde County Courthouse
Uvalde
Wintergarden Spinach Producers Board
AGENDA:
Call to Order/Treasurer’s Report/ Discussion & Action: Read &
approve minutes of last meeting; Appointment of board member;
Proposals; Administrative arrangements; Status of Dual; Set date and
time for next meeting..
Report: Progress on Advisory Committee
Adjourn
Contact: Don Laffere, Chairman, Wintergarden Spinash Producers
Board, P.O. Box 305, Batesville, Texas 78829, (210) 376–4385
Filed: September 9, 1996, 3:54 p.m.
TRD-9613137
♦ ♦ ♦
Wednesday, September 25, 1996, 9:30 a.m.
300 West 15th Street, Suite 502
Austin
AGENDA:
Administrative hearing before an administrative law judge of the State
Office of Administrative Hearings in the Matter of Texas Department
of Agriculture’s Boll Weevil Eradication Foundation Assessment
Penalty Mass Hearing to hear alleged violations of Texas Agriculture
Code, Chapter 74, subchapter D, and the department’s boll weevil
eradication program regulations, SOAH Docket No. 551.96–1357.
Contact: Delores Alvarado Hibbs, P.O. Box 12847, Austin, Texas
78711, (512) 463–7583.
Filed: September 11, 1996, 10:17 a.m.
TRD-9613298
♦ ♦ ♦
Wednesday, September 25, 1996, 10:30 a.m.
Texas Department of Agriculture 900B East Expressway 83
San Juan
AGENDA:
Administrative hearing to review alleged violation of Texas Agricul-
ture Code Annotated, §§ 103.001–015 (Vernon Supplement 1996) by
Borxynki of Texas Incorporated as petitioned by Edward Bauer.
Contact: Delores Alvarado Hibbs, P.O. Box 12847, Austin, Texas
78711, (512) 463–7583.
Filed: September 10, 1996, 4:15 p.m.
TRD-9613217
♦ ♦ ♦
OPEN MEETINGS September 17, 1996 21 TexReg 8991
Texas Boll Weevil Eradication Foundation
Wednesday, September 18, 1996, 8:00 p.m.




Opening Remarks and Introductions
Adjourn for Executive Session
Executive Session: To consult with attorney in accordance with
Tex.Govt. Code Ann., Sec. 551.071.
Adjourn Executive Session
Reconvene Board Meeting
Discussion and Action: Executive Session; Public Hearing Com-
ments
Adjourn
Contact: Frank Myers, P.O. Box 5089, Abilene, Texas 79608–5089,
1–800–687–1212, 1–915–672–2800.
September 10, 1996, 9:52 a.m.
TRD-9613163
♦ ♦ ♦
Thursday, September 19, 1996, 8:00 a.m.
TBWEF Headquarters, 3103 Oldham Lane
Abilene
AGENDA:
Reconvene Board Meeting: Opening Remarks and Introductions
Discussion and Action: Review minutes from prior meeting; Finan-
cial Report; Discussion of APHIS Funding; Referendums
Adjourn for Executive Session
Executive Session: To consult with attorney in accordance with
Tex.Govt. Code Ann., Sec. 551.071.
Adjourn Executive Session, Reconvene Board Meeting
Discussion and Action: Executive Session; Recall Petition Regula-
tions; Petition Verification in ST/WG; Executive Director’s Report;
TDA Report; Extension Report; APHIS Report’ NCC Report; Chair-
man’s Report; Setting Next Meeting Time and Place.
Adjourn
Contact: Frank Myers, P.O. Box 5089, Abilene, Texas 79608–5089,
1–800–687–1212, 1–915–672–2800.
September 10, 1996, 9:52 a.m.
TRD-9613164
♦ ♦ ♦
Statewide Health Coordinating Council
Friday, September 20, 1996, 9:00 a.m.
Texas Medical Association, May Owen Conference Room, 401 West
15th Street
Austin
Ad Hoc Committee on Local Health Departments and Hospital
Closures and/or Reconfigurations
AGENDA:
The council will discuss and possibly act on: presentation of Texas
Department of Health perspective on Ad Hoc Committee issues;
presentation of Texas Health Care Business Group’s perspective
on Ad Hoc Committee issues; hospital survey information; draft
issue paper; recommendations; time line for issue paper presentation
go Statewide Health Coordinating Council and publication and
dissemination of issue paper.
Contact: Gyl Kovalik, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7261. To request an accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: September 11, 1996, 10:17 a.m.
TRD-9613297
♦ ♦ ♦
Texas Department of Insurance
Tuesday, November 19, 1996, 1:30 p.m.




Notice is hereby given that a hearing under docket No. 454–96–
1638.G will be held before an administrative law judge (ALJ) of the
State Office of Administrative Hearings at 1:30 PM on November 19,
1996, and continuing thereafter at dates, times and places designated
by the ALJ until conclusion. The purpose of the hearing is to establish
benchmark rates for Residential Property, Homeowners, Dwelling,
Farm and Ranch, and Farm and Ranch Owners Insurance and the
setting of rates of non-commercial insurance written by the Texas
Catastrophe Property Insurance Association.
Contact: Sylvia Gutierrez, 333 Guadalupe Street, Austin, Texas
78711, (512) 463–6327.




Tuesday, September 17, 1996, 9:00 a.m.





Contact: Debra Haas, 105 West 15th Street, 3rd Floor, Austin, Texas
(512) 463–1138.
Filed: September 9, 1996, 3:46 p.m.
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TRD-9613136
♦ ♦ ♦
Tuesday, September 17, 1996, 9:00 a.m.





Contact: Debra Haas, 105 West 15th Street, 3rd Floor, Austin, Texas
(512) 463–1138.
Filed: September 10, 1996, 4:16 p.m.
TRD-9613238
♦ ♦ ♦
Texas Department of Licensing and Regulation
Thursday, September 19, 1996, 9:00 a.m.





According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administra-
tive penalties against the Respondent, Joseph William Teague, for
violations of the TEX.REV.CIV.STAT.ANN. art 8700 (the Act) §§
10 and 10A and violations of 16 TEX.ADMIN.CODE (T.A.C.) §§
67,100(c)(1), 67.100(c)(3), 67.100(e)(1)(2)(3) and 67.100(t), pursuant
to the Act and art. 9100; the TEX.GOVT. CODE ch.2001 (APA);
and 16 T.A.C. ch 67.
Contact: Paula Hamje, Hearings Examiner, 920 Colorado, E.O.
Thompson Building, Austin, Texas 78701, (512) 463–3192.
Filed: September 9, 1996, 9:00 a.m.
TRD-9613134
♦ ♦ ♦
Texas State Board of Medical Examiners
Monday, September 16, 1996, 9:00 a.m.




Probation Appearance, 9:00 a.m. — Larry J. Breitenstein, DO.
Houston, Texas
Probation Appearance, 9:00 a.m. — Karl J. Rice II, MD, Houston,
Texas
Probation Appearance, 9:00 a.m. — Robert E. Galloway, MD,
Houston, Texas
Probation Appearance, 10:15 a.m. — Debra K. Epps, MD, Kerrville,
Texas
Probation Appearance, 10:15 a.m. — James H. Jones, MD, Kerrville,
Texas
Probation Appearance, 2:30 p.m. — James H. Jones, MD, Denton,
Texas
Probation Appearance, 2:30 p.m. — Brandt H. McCorkle, DO,
Arlington, Texas
Probation Appearance, 2:30 p.m.— Richard F. Morrison, MD, Dallas,
Texas
Probation Appearance, 2:30 p.m. — George R. Smith Jr., MD, Mt.
Pleasant, Texas
Probation Appearance, 2:30 p.m. — James T. Winslow, DO,
Addison, Texas
Probation Appearance, 2:30 p.m. — Thomas Leconay, MD, Fort
Worth, Texas
Termination Request, 11:15 a.m. — Robert L. Still Jr., MD, San
Antonio, Texas
Termination Request, 11:45 a.m. — John A. Luker, MD, Austin,
Texas
Termination Request, 3:30 p.m. — James E. Froelich III, DO,
Bonham, Texas
Termination Request, 4:30 p.m. — Edgar L. Lancaster Jr., MD,
Grapevine, Texas
Termination Request, 5:00 p.m. — Lloyd G. Thompson, MD, Dallas,
Texas
Modification Request, 9:45 a.m. — Jean-Charles Simon, MD,
Houston, Texas
Modification Request, 10:45 a.m. — Keith Kesler, DO, Austin, Texas
Modification Request, 4:00 p.m. — Robert P. Kauffman, MD, Dallas,
Texas
REASON FOR EMERGENCY: Information has come to the attention
of the agency and required prompt consideration.
Executive session under authority of the Open Meetings Act, Section
551.071 of the Government Code, and Article 4495b, Section 2.07(b)
and 2.09(o), Texas Revised Civil Statutes, regarding pending or
contemplated litigation.
Contact: Pat Wood, P.O. Box 2018, Austin, Texas 78768–2018, (512)
305–7008.
Filed: September 9, 1996, 11:44 a.m.,
TRD-9613118
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Wednesday, September 18, 1996, 9:30 a.m.
Room 201S, Building E, 12118 North Interstate 35
Austin
REVISED AGENDA:
OPEN MEETINGS September 17, 1996 21 TexReg 8993
The Commission will consider approving the following addendum to
the agenda.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239–3317.
Filed: September 10, 1996, 3:17 p.m.
TRD-9613212
♦ ♦ ♦
Wednesday, October 2, 1996, 10:00 a.m.
Building C-Room 308E (TNRCC Complex), 12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office of
Administrative Hearings on an application filed with the Texas Nat-
ural Resource Conservation Commission by PHILLIPS GORDON,
RECEIVER, dba INVERNESS POINT WATER SUPPLY for an in-
crease in water rates effective June 10, 1996, for its service area
located in Travis County, Texas. SOAH Docket No. 582–96–1573
Contact: Melissa Medina, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: September 10, 1996, 10:30 a.m.
TRD-9613166
♦ ♦ ♦
Monday, October 7, 1996, 10:00 a.m.
Building A-Room 110 (TNRCC Complex), 12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on a petition filed with the Texas Natural
Resource Conservation Commission by out—of— city ratepayers of
the CITY OF LUEDERS appealing the decision of the governing
body of the City of Lueders concerning the water rated charged by
the City of Lueders to its customers located outside its corporate
limits in Jones County, Texas. SOAH Docket No. 582–96–1574.
Contact: Melissa Medina, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: September 10, 1996, 10:30 a.m.
TRD-9613167
♦ ♦ ♦
Thursday, October 10, 1996, 10:00 a.m.
Administrative Building, Commissioner’s Courtroom, 1001 Preston
Houston
AGENDA:
For a hearing before an administrative law judge of the State Office of
Administrative Hearings on a petition filed with the Texas Natural Re-
source Conservation Commission by ratepayers of RAMBLEWOOD
UTILITY AND WATER SUPPLY CORPORATION. Ramblewood
Utility and Water Supply Corporation approved an increase of water
rates effective May 1, 1996, for its service area located in Harris
County, Texas. SOAH Docket No. 582–96–1579.
Contact: Melissa Medina, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: September 10, 1996, 10:30 a.m.
TRD-9613168
♦ ♦ ♦
Thursday, October 10, 1996, 10:00 a.m.
Building A, Room 110 (TNRCC Complex), 12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by CONSOLIDATED
WATER SUPPLY CORPORATION to amend its water Certificate
of Convenience and Necessity (CCN) No. 10797 which authorizes
the provision of water utility service in Walker County, Texas. The
applicant also proposes decertification of a portion of CCN No. 10130
issued to Waterco, Inc. The proposed utility service area is located
approximately 16 miles northeast of downtown Huntsville, Texas and
is generally bounded on the north and east by the county line and
on the south by the Trinity River and Wright Creek. The total area
being requested includes approximately 24,480 acres and 16 current
customers. SOAH Docket No. 582–96–1575.
Contact: Melissa Medina, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: September 10, 1996, 10:30 a.m.
TRD-9613169
♦ ♦ ♦
Thursday, October 10, 1996, 10:00 a.m.
Building A, Room 110 (TNRCC Complex), 12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by ALPHA UTILITY
OF CAMP COUNTY for an increase in water rates effective July 1,
1996, for its service area located in Camp County, Texas. SOAH
Docket No. 582–96–1576.
Contact: Melissa Medina, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: September 10, 1996, 10:30 a.m.
TRD-9613170
♦ ♦ ♦
Monday, October 21, 1996, 10:00 a.m.
Building C, Room 308E (TNRCC Complex), 12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by JAMES HOLLIS
ROGERS, MARTHA ENGLISH ROGERS AND THURSTON B.
21 TexReg 8994 September 17, 1996 Texas Register
MC CUTCHEN dba ROUGH CANYON MARINA for a water
Certificate of Convenience and Necessity to authorize the provision of
water utility service in Val Verde County, Texas. The proposed utility
service area is located approximately 23 miles north of downtown Del
Rio, Texas and is generally bounded on the east and south by Amistad
Lake, and on the north by Rec. Rd. No. 2. The total area being
requested includes approximately 40 acres and 19 current customers.
SOAH Docket No. 582–96–1577.
Contact: Melissa Medina, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: September 10, 1996, 10:30 a.m.
TRD-9613171
♦ ♦ ♦
Monday, October 21, 1996, 10:00 a.m.
Building C, Room 308E (TNRCC Complex), 12124 Park 35 Circle
Austin
AGENDA:
For a hearing before an administrative law judge of the State
Office of Administrative Hearings on a petition filed with the Texas
Natural Resource Conservation Commission by BARTON CREEK
WATER SUPPLY CORPORATION (Certificate of Convenience and
Necessity (CCN) No. 12697) appealing the wholesale water rates
charged by Travis County Municipal Utility District No. 4 in Travis
county, Texas. SOAH Docket No. 582–96–1578.
Contact: Melissa Medina, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711–3025, (512) 475–3445.
Filed: September 10, 1996, 10:31 a.m.
TRD-9613172
♦ ♦ ♦
Board of Nurse Examiners
Thursday, September 19, 1996, 8:30 a.m.
333 Guadalupe, Tower 2, Room 225,
Austin
REVISED AGENDA:
Under 3.3, Legal/Investigations, 3.3.1. should be amended to read
“Proposed Policy and Rule Change regarding Youthful Indiscretion.”
The board will take action on an Agreed Order for Maureen Ifeoma
Egbuchanam, #571712.
Contact: Erlene Fisher, box 140466, Austin, Texas 78714, (512) 305–
6811.
Filed: September 9, 1996, 1:45 p.m.
TRD-9613119
♦ ♦ ♦
Texas Board of Nursing Facility Administrators
Monday, September 16, 1996, 10:00 a.m.




The Board will discuss and possibly act on: adoption and implemen-
tation of plan to address board issues concerning rules, complaints,
investigation, and interagency cooperation.
REASON FOR EMERGENCY: This agenda is posted as an emer-
gency agenda due to a reasonably unforeseeable situation in that the
board needs to develop a plan to address issues and concerns ex-
pressed to the board following recent newspaper articles.
Contact: Bobby Schmidt, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6787. To Request accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
rights at (512) 458–7627 at TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: September 10, 1996, 3:00 p.m.
TRD-9613204
Texas Department of Protective and Regulatory
Services
Wednesday, September 18, 1996, 10:00 a.m.
10205 North Lamar, Room 3109, Exchange Building
Austin
Child Care Administrators and Facilities Advisory Committee
AGENDA:
1. Call to Order, Welcome, and Introductions, 2. Approval of
minutes, 3. Presentation of the Draft Economic Impact and Cost/
Benefit Study by Tonn and Associates. 4. Committee Discussion of
the Draft Study. 5. Director’s Report. 6. Adjourn.
Contact: Paul Grubb, P.O. Box 149030, Austin, Texas 78714–9030,
(512) 438–3736,
Filed: September 9, 1996, 11:45 a.m.
TRD-9613128
♦ ♦ ♦
Texas Public Finance Authority
Wednesday, September 18, 1996, 10:30 a.m.
William P. Clements Building, 300 West 15th Street, Committee




1. Call to order.
2. Approval of Minutes of the August 27, 1996 Board Meeting.
3. Consider selection of underwriters for the sale of State of Texas
General Obligation and Refunding Bonds, Series 1996C and related
matters.
4. Consider procedures for the appointment of an Executive Director
and related matters.
5. Executive Session to consider appointment of Executive Director
in accordance with Texas Government Code, §551.074.
6. Other business.
OPEN MEETINGS September 17, 1996 21 TexReg 8995
7. Adjourn
Persons with disabilities, who have special communication or other
needs and are planning to attend the meeting should contact Jeanine
Barron or Marce Watkins at 512/463–5544. Requests should be made
as far in advance as ossible. If you need additional information,
contact Jeanine Barron, 512/463–5544, 300 West 15th Street, Suite
411, Austin, Texas 78701.
Contact: Jeanine Barrons, 300 West 15th Street, Suite 411, Austin,
Texas, 78701, (512) 463–5544.
Filed: September 10, 1996, 1:33 p.m.
TRD-9613191
Texas Department of Public Safety
Thursday, September 26, 1996, 9:30 a.m.




Approval of Minutes; Budget Matters; Internal Audit Report; Person-
nel Matters; Pending and Contemplated Litigation; Real Estate Mat-
ters; Public Comment; Miscellaneous and Other Unfinished Business;
Discharge Appeal Hearing of DPS Employee Michael I. Lopez.
Contact: Dudley Thomas, Director, DPS, 5805 North Lamar Avenue,
Austin, Texas 78752, (512) 424–2000, Extension 3700.
Filed: September 10, 1996, 1:05 p.m.
TRD-9613184
♦ ♦ ♦
Public Utility Commission of Texas
Friday, September 27, 1996, 9:00 a.m.
1701 North Congress Avenue
Austin
AGENDA:
A Hearing on the Merits will be held by the State Office of
Administrative Hearings in Docket No. 16400– Application of
Sienna Telephone Company, Inc. for a Facilities-Based Certificate
of Operating Authority. This application was filed on September
6, 1996. Sienna Telephone Company, Inc. intends to provide the
entire range of voice grade telecommunications services, including
residential and business services as well as state of the art data
services. Applicant will have the capability of providing custom
calling features as well as class features. Applicant’s proposed
service area encompasses more than 27 square miles within an area
certificated to GTE within Fort Bend and Brazoria Counties. Persons
who wish to intervene or otherwise participate in these proceedings
should make appropriate filings of comments to the Commission by
September 20, 1996.
Contact: Paula Mueller, 7800 Shoal Creek Boulevard, Austin, Texas
78757, ( 512) 458–0100,
Filed: September 10, 1996, 1:33 p.m.
TRD-9613192
♦ ♦ ♦
Railroad Commission of Texas
Tuesday, September 17, 1996, 8:30 a.m.
1701 North Congress, 1st Floor Conference room 1–111
Austin
REVISED AGENDA:
Changing time from 9:30 am to 8:30 am.
Contact: Lindil Fowler, General Counsel, Office of General Counsel,
1701 North Congress, Austin, Texas 78701, (512) 463–7033.
Filed: September 9, 1996, 5:10 p.m.
TRD-9613150
♦ ♦ ♦
Texas Residential Property Insurance Market
Assistance Program
Thursday, September 26, 1996, 9:30 a.m.




General Meeting: Election of Executive Committee Officers; Deter-
mination of terms of office of Executive Committee members.
Staff Review of: (i) how MAP will work, (ii) status of implementa-
tion of MAP operations, (iii) designated underserved areas and (iv)
educational programs
General administrative matters
Contact: Lyndon Anderson, 333 Guadalupe Street, Austin, Texas
78711, (512) 322–2235.
Filed: September 10, 1996, 4:17 p.m.
TRD-9613237
♦ ♦ ♦
State Board of Examiners for Speech-Language
Pathology and Audiology
Thursday, September 19, 1996, 12:00 p.m.




The committee will meet to discuss and possibly act on complaint
numbers (96–SA-0004; 96–SA-0007; 96–SA-0009; (96–SA-0012
through 96–SA-0020). This information will be presented to the full
board on September 20, 1996.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627. To request accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: September 11, 1996, 10:17 a.m.
21 TexReg 8996 September 17, 1996 Texas Register
TRD-9613296
♦ ♦ ♦
Thursday, September 19, 1996, 1:30 p.m.
Crown Plaza, St. Anthony Hotel, 300 East Travis
San Antonio
Speech-Language Pathology Scope of Practice Committee
AGENDA:
The committee will meet to discuss and possibly act on drafting
rules if the committee determines that there is a need to: revise
requirements for assistant’s license; define job duties that may or may
not be assigned to an assistant; establish a method to audit supervisory
records; define responsibility and requirements of supervisor of an
assistant or intern; define “assessment” and”evaluation”; revise a
method to approve alternative plan to acquire clinical hours; clarify
the area of master’s degree required for supervisor of an intern; define
duties that may be assigned an unlicensed person under supervision
of a licensee; define use of the terms “nonmedical” and “prevention”;
define who may present information at an individual education plan
(IEP) or admission, review, and dismissal (ARD) meetings in the
public schools; define who may participate in a treatment team
to provide therapy for clients with autism/pervasive developmental
disorder (PDD); define oral pharyngeal function as it relates to the
use of radiological equipment; and establish guidelines for caseload
limits. This information will be presented to the full board on
September 20, 1996.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627. To request accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: September 11, 1996, 10:16 a.m.
TRD-9613293
♦ ♦ ♦
Thursday, September 19, 1996, 1:30 p.m.
Crown Plaza, St. Anthony Hotel, 300 East Travis
San Antonio
Audiology Scope of Practice Committee
AGENDA:
The committee will meet to discuss and possibly act on: attorney
general’s opinion concerning filing of a bond, surety in lieu of bond,
cash deposit, or other negotiable security, if engaged in the fitting and
dispensing of hearing instruments; final rules (25 TAC, Chapter 29,
Subchapter P, relating to Hearing Aid Services, Texas Department
of Health, Purchased Health Services); clarify existing 22 TAC,
§741.33, relating to Stationary Acoustical Enclosure; and comparison
of the rules of the State Committee of Examiners in the Fitting and
Dispensing of Hearing Instruments with the rules of this board and
draft rules, if needed. This information will be presented to the full
board on September 20, 1996.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627. To request accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: September 11, 1996, 10:16 a.m.
TRD-9613294
♦ ♦ ♦
Thursday, September 19, 1996, 3:00 p.m.




The committee will meet to discuss and possibly act on proposed rules
to: revise the Code of Ethics; define screening for hearing impaired
infants and hearing screening at 20 decibels; clarify stationary
acoustical enclosure; revise the requirements and scope of practice
for licensed assistant; clarify area of master’s degree required for
supervisor of an intern; clarify the documentation required for
issuance of an intern license; define duties that a licensee may
assign to an unlicensed person; clarify required application material;
clarify issuance of license and add how a limited license is issued;
clarify renewal requirements for intern license, registration to fit
and dispense hearing instruments and medical hardship; clarify
when inactive status may be requested; clarify how the number of
continuing education hours required to renew an initial license are
calculated and to require submission of passing examination score
to meet the continuing education requirement; revise requirements
to renew a license after expiration of the 60–day grace period when
inactive status was not requested; revise procedures to deny, suspend,
probate or revoke a license or registration and how complaints are
processed; reorganize suspension of license for failure to pay child
support; revise licensing and registration of individuals with criminal
backgrounds to address whether a licensee in jail may practice; and
revise application and renewal requirements for fitting and dispensing
of hearing instruments to include filing of surety bond. Also, the
committee will discuss and possibly act on new federal welfare reform
which may require rule changes to issuance and renewal of a license.
This information will be presented to the full board on September 20,
1996.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627. To request accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.
Filed: September 11, 1996, 10:16 a.m.
TRD-9613292
♦ ♦ ♦
Friday, September 20, 1996, 9:00 a.m.
Crown Plaza, St. Anthony Hotel, 300 East Travis
San Antonio
AGENDA:
The Board will meet to discuss and possibly act on: review and
approve minutes of (Ad Hoc Advisory meeting held April 11, 1996;
committee meetings held on July 18, 1996 (Speech-Language Pathol-
ogy Scope of Practice Committee, Audiology Scope of practice Com-
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mittee, Ethics Committee, and Rules changes committee); regular
board meeting held July 19, 1996; and Complaint Committee meet-
ing held August 16, 1996); committee reports from meetings held on
Thursday, September 19, 1996 (Complaint, Rules Changes, Speech-
Language Pathology Scope of Practice, and Audiology Scope of
Practice); legislative report to present recently enacted federal and
state legislation and discuss any legislation to be addressed by the
75th Texas Legislature; budget (review annual expenditure for fis-
cal year 1996 and consider the budget for the upcoming fiscal year
and the next biennial (1998–1999); review the Texas Department of
Health accounting detail and fee activity charts; and approve travel to
1997 Texas Speech-Language-Hearing Association, (TSHA) Annual
Convention); application and renewal of license/registration (con-
sider fonts available for printing certificates to determine if change is
needed); supervision of interns and assistants (establish guidelines for
caseload limit and consider use of aides); public relations (accept bid
for newsletter; and accept/reject masthead samples for newsletter);
Health Professions Council (consider legislative initiatives; and up-
coming symposium); Fitting and Dispensing of Hearing Instruments
(consider attorney general’s opinion on surety bonding; and consider
final rules to 25 TAC, Chapter 29, Subchapter P, Purchased Health
Services); election of officers; and set next meeting date.
Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627. To request accommodation under the ADA,
please contact Lonzo Kerr, ADA Coordinator in the Office of Civil
Rights at (512) 458–7627 or TDD at (512) 458–7708 at least two days
prior to the meeting.




Wednesday, September 18, 1996, 9:45 a.m.




Approval of minutes of Board of Directors meeting of July 10, 1996,
and Right-of-Way Acquisition Committee meeting of September 4,
1996; consideration at TTA legislative/sunset review proposals; a.)
presentation by north Texas metropolitan counties, the Regional
Transportation Council, the Dallas Regional Mobility Coalition, and/
or other local government related to the /sunset review of the TTA
and other legislative proposals, b.) discussion of legislative/sun
review proposals that may be recommended by the TTA Directors,
c.) consideration of actions relative to legislative/sunset review
proposals, positions, or directives; executive session: a.) advice from
counsel and TTA personnel about pending or contemplated litigation
and/or settlement offers related to the Dallas North Tollway System;
including the Dallas North tollway, the Addison Airport Tunnel,
and the President George Bush Turnpike (“1901”); b. deliberations
concerning real property value, purchase, exchange, lease, donation,
negotiated settlement, and/or legal advisor fees included in Right-
of-Way appraisal/Offer/Purchase Lists Nos. 69 and 70 and advice
from counsel concerning negotiations/settlement/offers related to the
Dallas North Tollway System, including the Dallas North tollway,
the Addison Airport tunnel, and the President George Bush Turnpike
(“1901”); c. deliberations concerning appointment, employment,
evaluation, reassignment, duties, discipline, and/or dismissal or
various staff persons and positions; d. briefing by TTA staff and
questioning of TTA staff related to the Dallas Tollway System
and other TTA operations; consider award of engineering design
and service contracts and supplemental agreements for the President
George Bush Turnpike; consider approval of interlocal/interagency
agreements involving engineering, procurement and construction
matters related to 190T. Addison Tunnel and the Dallas North
Tollway; consider acceptance of ROW Appraisal/Offer/Purchase
Lists Nos. 69 and 70 related to the Dallas North Tollway System.
The complete agenda is attached.
Contact: Jimmie G. Newton, Texas Turnpike Authority, 3015 Raleigh
Street, Dallas, Texas 75219, (214) 522–6200.




Monday, September 16, 1996, 2:00 p.m.
SRII Building, Room 201, University of Houston
Houston
Institutional Animal Care and Use Committee
AGENDA SUMMARY:
To Discuss and/or act upon the following:
Approval of MONTH Minutes
Renewal Protocols
Addendum to Protocols
Contact: Rosemary Grimmet, 4800 Calhoun Boulevard, Houston,
Texas 77204, (713) 743–9222.
Filed: September 9, 1996, 1:03 p.m.
TRD-9613131
♦ ♦ ♦
Texas Water Development Board
Wednesday, September 18, 1996, 3:00 p.m.




1. Consider approval of the minutes of the meeting of August 14,
1996.
2. Update on final amounts of request approved last month for
funding to be moved from CWTAP funding sources to EDAP funding
sources.
3. Consider a $1,351,384 grant to the City of Pineland (Sabine
County) for the design and construction of water and wastewater
system improvements (Economically Distresses Areas Program).
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4. Briefing and discussion on the results of the $55,000,000 Texas
Water Development Board General Obligation Bonds, Series 1996C-
E, senior managed by Bear Stearns & Co., Inc.
5. Briefing and discussion on the Colonia Plumbing Loan Program
in El Pas County.
6. Consider Economically Distress Areas Program (EDAP) policy
regarding: (a) cost per connection limits: (b) Project increases; and
((c) Colonia Wastewater Treatment Assistance Program application
match requirements relative to EDAP funds.
7. Briefing on present and future EDAP projects.
8. Report on the status of approved contracts.
9. May consider items on the agenda of the September 19, 1996
TWRFA or Board Meetings.
Contact: Craig D. Pedersen, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711, (512) 463–7847.
Filed: September 10, 1996, 2:13 p.m.
TRD-9613194
Wednesday, September 18, 1996, 4:00 p.m.




1. Consider approval of the minutes of the meeting of July 17, 1996.
2. Briefing and discussion on current audit activities of the Internal
Auditor.
3. Consider approval of the Report of Single Audit Findings and
Actions Taken for FY96.
4. Briefing and discussion on external audit activities of the
Development Fund Audit Section.
5. Report on progress to ensure proper billing and collection of
overdue funds, with emphasis on operations of the Texas Natural
Resources Inventory System.
6. May discuss items on the agenda of the September 19, 1996,
Board of TWRFA meetings.
*Additional non-committee Board members may be present to
deliberate but will not vote in the Committee meeting.
Contact: Craig D. Pedersen, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711, (512) 463–7847.
Filed: September 10, 1996, 2:13 p.m.
TRD-9613196
♦ ♦ ♦
Thursday, September 19, 1996, 9:00 a.m.
Stephen F. Austin Building, Room 118, 1700 North Congress
Austin
Texas Water Development Board
AGENDA:
The Board will consider: minutes; executive, financial and commit-
tee reports; financial assistance to Lockhart, La Grange, Nederland,
Texarkana, Gatesville, Pineland, El Paso County, Lavon Water Sup-
ply Corporation, Bayview Municipal Utility District, Johnson County
Fresh Water Supply District No. 1, Fort Bend County Water Control
and Improvement District #2, Angelina and Neches River Authority,
Lower Colorado River Authority, San Patricio Municipal Water Dis-
trict (City of Portland-Reynolds Metal Company Project) and (City
of Ingleside-Oxychem Project); amendment of contract with El Paso
County to reallocate existing Colonia Plumbing Loan Program com-
mitment between the County, Lower Valley Water District, Home-
stead MUD and PSB; extending loan/grant commitments for the City
of Pharr; technical correction to resolutions approving financial assis-
tance to Angelina and Neches River Authority; transfer of land by the
College Mound Water Supply Corporation; new lending rate scales
for Water Development Fund taxable loans and EDAP tax-exempt
loans and reaffirm rate scales for tax-exempt Water Development
Fund loans and Agricultural loans; contracts with Edwards Aquifer
Authority, Bexar Metropolitan Water District and San Antonio Wa-
ter System, and Lower Rio Grande Valley Development Council and
transfer of funds; contracts for solicited grant proposals for regional
water supply and/or wastewater planning and transfer of funds; se-
lection of a Depository Trust Company participant; selection of a
team of underwriters for negotiated bond sales and other transac-
tions occurring prior to 8/31/98 EDAP policy issues regarding costs
per connection limits, project increases, and CWTAP match require-
ments and legislative package.
Contact: Craig D. Pedersen, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711, (512) 463–7847.
Filed: September 10, 1996, 2:36 p.m.
TRD-9613197
Thursday, September 19, 1996, 9:00 a.m.
Stephen F. Austin Building, Room 118, 1700 North Congress
Austin
Texas Water Resources Finance Authority
AGENDA:
1. Consider approval of the minutes of the meeting of August 14,
1996.
2. Consider selecting underwriters for negotiated bond sales and other
transactions occurring prior to August 31, 1998 with a provision for
post transaction and fiscal year end performance evaluations.
Contact: Craig D. Pedersen, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711, (512) 463–7847.




Wednesday, September 18, 1996, 4:30 p.m.
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Discuss the Approval of Ratings for the Alternative School Account-
ability Performance Review (Action).
Contact: Steve Robinson, 4900 North Lamar Avenue, Austin, Texas,
78765, (512) 483–5001.
Filed: September 10, 1996, 1:33 p.m.
TRD-9613187
♦ ♦ ♦
Wednesday, September 18, 1996, 5:30 p.m.




Approval of Meeting Minutes from July 31, 1996
FY 94–95 Construction Program: Project Budgets/Status; Program
Budget; Project Schedules
FY 96–97 Construction Program: Existing Facilities — Project
Budgets/Status, Project Schedules; Conversion Projects — Project
Schedules; Program Budget
Board Items:
Approval of Giddings FY 96–97 General Contractor Agreement
Approval of Jefferson County FY 96–97 Change Order to provide
additional parking
Approval of Corsicana FY 94–95 Change Order to provide additional
CCTV monitoring
Approval of Evins FY 96–97 Change Order to upgrade parking from
asphalt to concrete
Contact: Steve Robinson, 4900 North Lamar Avenue, Austin, Texas,
78765, (512) 483–5001.
Filed: September 10, 1996, 1:33 p.m.
TRD-9613188
Wednesday, September 18, 1996, 6:30 p.m.




Approval Follow-up Status of Agency Contracting Audit Recommen-
dations Report (Action)
Approve Annual Report (Action)
Approve Report on Compliance with Publid Funds (Action)
Status of Current Internal Audit Department Projects (Information)
Contact: Steve Robinson, 4900 North Lamar Avenue, Austin, Texas,
78765, (512) 483–5001.
Filed: September 10, 1996, 1:33 p.m.
TRD-9613189
Thursday, September 19, 1996, 8:30 a.m.





Approval of Minutes of July 31, 1996 Board Meeting (Action)
Executive Director’s Report (Information)
Public Comments (Information)
Approval of the Construction Contract for the Giddings State School
FY 96–97 Project (Action)
Approval of a Change Order at Jefferson County State School
(Action)
Approval of a Change Order at Evins Regional Juvenile Center
(Action)
Approval of a Change Order at Corsicana State Home (Action)
Approval of Ratings for the Alternative School Accountability
Performance Review (Action)
Approval of Audit Report on Follow-up Status of Agency Contracting
Audit Requirements (Action)
Approval of FY 96 Internal Audit Department Annual Report
(Action)
Office of Interstate Compact (Information)
Statistical Summary/Report on Youth Population (Information)
Review of Alleged Mistreatment Investigations (Information)
Contact: Steve Robinson, 4900 North Lamar Avenue, Austin, Texas,
78765, (512) 483–5001.




Meetings Filed September 9, 1996
Barton Springs/Edwards Aquifer Conservation District Board of
Directors met at 1124A Regal Row, Austin, September 12, 1996
at 11:00 a.m. Information may be obtained from Bill Couch, 1124A
Regal Row, Austin, Texas 78748, (512) 282–8441. TRD 9613130.
Central Texas Council of Governments Policy Board and Technical
Committee met at 302 East Central Avenue, Belton, September 13,
1996 at 9:00 a.m. Information may be obtained from A.C. Johnson,
P.O. Box 729, Belton, Texas 76513, (817) 939–1801. TRD 9613116.
Johnson county Central Appraisal Board of Directors will meet at 109
North Main, Suite 201, Room 202, Cleburne, September 19, 1996 at
4:30 p.m. Information may be obtained from Don Gilmore, 109 North
Main, Cleburne, Texas 76031, (817) 558–8100. TRD 9613139.
South East Texas Regional Planning Commission Executive Com-
mittee, will meet at 500 Main, Art Museum of Southeast Texas,
Beaumont, September 18, 1996 at 7:00 p.m. Information may be ob-
tained from Jackie Vice Solis, P.O. Drawer 1387, Nederland, Texas
77627, (409) 727–2384. TRD 9613132.
Meetings Filed September 10, 1996
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Brazos Valley Development Council, Local Workforce Board met
at 1706 East 29th Street, Bryan, September 13, 1996 at 3:00 p.m.
Information may be obtained from Tom Wilkinson, Jr. P.O. Drawer
4128, Bryan, Texas 77805–4128, (409) 775–4244. TRD 9613155.
Capital Area Planning Council Executive Committee will meet at
IH35 South and Ben White Boulevard, Austin, September 18, 1996
at 10:30 a.m. Information may be obtained from Betty Voights, 2520
IH35 South, Suite 100, Austin, Texas 78704, (512) 443–7653. TRD
9613156.
Capital Area Planning Council, General Assembly will meet at IH35
South and Ben White Boulevard, Austin, September 18, 1996 at
11:45 a.m. Information may be obtained from Betty Voights, 2520
IH35 South, Suite 100, Austin, Texas 78704, (512) 443–7653. TRD
9613154.
Central Texas MHMR Center, Board of Trustees met at 408 Mulberry
Drive, Brownwood, September 16, 1996 at 5:00 p.m. Information
may be obtained from Saul Pullman, P.O. Box 250, Brownwood,
Texas 76804, (915) 646–9574, extension 102. TRD 9513216.
Clear Creek Water Shed Regional Flood Control District Board met
at 910 South Friendswood Drive, Friendswood, September 13, 1996
at 9:00 a.m. Information may be obtained from Jeffrey H. Brennan,
1414 Friendswood Drive, Friendswood, Texas 77546, (713) 485–
1434. TRD 9613205.
Deep East Texas Council of Governments, Solid Waste Task Force,
will meet at the Woodville Inn, 201 North Magnolia, Woodville,
September 19, 1996 at 10:00 a.m. Information may be obtained from
Andy Phillips, Deep East Texas Council of Governments, 274 East
Lamar Street, Jasper, Texas, 75862, (409) 384–5704. TRD 9613152.
Deep East Texas Council of Governments, Solid Waste Technical
Review Committee, met at Lufkin City Hall, Third and Shepherd
Street, Lufkin, September 13, 1996 at 10:00 a.m. Information
may be obtained from Andy Phillips, Deep East Texas Council of
Governments, 274 East Lamar Street, Jasper, Texas, 75862, (409)
384–5704. TRD 9613153.
Dewitt County Appraisal District Board of Directors will meet at 103
Bailey Street, Cuero, September 17, 1996 at 7:30 p.m. Information
may be obtained from Kay Rath, P.O. Box 4, Cuero, Texas 77954,
(512) 275–5753. TRD 9613159.
Houston-Galveston Area Council, Projects Review Committee, will
meet at 3555 Timmons Lane, Conference Room A, Second Floor,
Houston, September 17, 1996, at 9:15 a.m. Information may be ob-
tained from Rowena Ballas, H-GAC, 3555 Timmons Lane, Suite 500,
Houston, Texas 77027–6478, (713) 627–3200. TRD 9613165.
Liberty County Central Appraisal District, Review Board, will meet
at 315 Main Street, Liberty, September 19, 1996 at 9:30 a.m.
Information may be obtained from Sherry Greak, P.O. Box 10016,
Liberty, Texas 77575, (409) 336–5722. TRD 9613157.
Limestone County Appraisal District, Board of Directors will meet
at 200 West State LCAD Office, Ground Floor, County Courthouse,
Groesbeck, September 17, 1996 at 1:30 p.m. Information may be
obtained from Karen Wietzikoski, P.O. Drawer 831, Groesbeck,
Texas 76642, (817) 729–3009. TRD 9613158.
Riceland Regional Mental Health Authority Executive Committee,
will meet at 4910 Airport, Rosenberg, September 17, 1996 at 8:30
a.m. Information may be obtained from Marjorie Dornak, P.O. Box
869, Wharton, Texas 77488, (409) 532–3098. TRD9613193
Rio Grande Council of Governments, Board of Directors, will meet
at 1100 North Stanton, 4th Floor, Main Conference Room, El Paso,
September 18, 1996 at 2:00 p.m. Information may be obtained from
Lidia Flynn, RGCG, 1100 North Stanton, Suite 610, El Paso, Texas
79902, (915) 533–0998. TRD 9613173.
Wheeler County Appraisal District Board of Directors met at 103
East Texas Courthouse Square, Wheeler, September 16, 1996 at 4:30
p.m. Information may be obtained from Larry Schoenhals, P.O. Box
1200, Wheeler, Texas 79096, (806) 826–5900. TRD 9613186.
Wheeler County Appraisal District Board of Directors met at 103
East Texas Courthouse Square, Wheeler, September 16, 1996 at 5:00
p.m. Information may be obtained from Larry Schoenhals, P.O. Box
1200, Wheeler, Texas 79096, (806) 826–5900. TRD 9613186.
Meetings Filed September 11, 1996
Bell County Tax Appraisal District Board of Directors will meet
at 411 East Central Avenue, September 17, 1996 at 7:00 p.m.
Information may be obtained from Carl Moore, P.O. Box 390, Belton,
Texas 76513, (817) 939–5841. TRD 9613275.
Cash Water Supply Corporation Board of Directors met at Corpora-
tion Office, FM 1564 at Hwy 34, Greenville, September 16, 1996 at
7:00 p.m. Information may be obtained from Eddy W. Daniel, P.O.
Box 8129, Greenville, Texas 75404–8129, (903) 883–2695. TRD
9613290.
Dallas Central Appraisal District, Review Board, will meet at 2949
North Stemmons Freeway, 2nd Floor Community Room, Dallas,
September 25, 1996 at 10:00 a.m. Information may be obtained from
Rick Kuehler, 2949 North Stemmons Freeway, Dallas, Texas 75247,
(214) 631–0520. TRD 9613273.
Guadalupe-Blanco River Authority, Policy Committee, will meet at
933 East Court Street, Sequin, September 17, 1996, at 1:00 p.m.
Information may be obtained from W.E.West, Jr., GBRA, 933 East
Court Street, Sequin, Texas 78155, (210) 379–5822. TRD 9613287.
Guadalupe-Blanco River Authority, Retirement and Benefit Com-
mittee, will meet at 933 East Court Street, Sequin, September 17,
1996, at 2:00 p.m. Information may be obtained from W.E.West, Jr.,
GBRA, 933 East Court Street, Sequin, Texas 78155, (210) 379–5822.
TRD 9613288.
Guadalupe-Blanco River Authority, Board of Directors, will meet
at the Community Room, First Lockhart National Bank, Lockhart,
September 18, 1996, at 10:00 a.m. Information may be obtained
from W.E.West, Jr., GBRA, 933 East Court Street, Sequin, Texas
78155, (210) 379–5822. TRD 9613289.
Lamb County Appraisal District, Review Board, will meet at
331 Littlefield Drive, Littlefield, October 1, 1996, at 8:00 a.m.
Information may be obtained from Vaughn E. McKee, P.O. Box 950,
Littlefield, Texas 79339–0950, (806) 385–6474. TRD 9613274.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Texas Department of Agriculture
Organic Standards and Certification Administrative Penalty
Matrix
The Texas Department of Agriculture (the department) is publishing
the following Organic Standards and Certification Administrative
Penalty Matrix to inform the regulated public. This matrix has
been developed to provide consistent, uniform, and fair penalties for
violations of Chapter 18, Subchapter A, Texas Agriculture Code (the
Code). The department’s authority for the enforcement of Chapter 18
is found in the Code, §12.020, whereby the department may assess
administrative penalties up to a maximum of $500 for each violation.
Each day that a violation continues or occurs may be considered a
separate violation for purposes of assessing administrative penalties.
This matrix is based on current information. As the enforcement of
these types of violations continues and additional data are gathered,
the matrix will be reviewed and, if need be, adjusted to reflect any
changes in the information upon which the current matrix is based.
This matrix is effective immediately upon its publication in theT xas
Register.
For each type of offense there is a penalty range for initial
violations. The range increases for subsequent violations. The ranges
were established by considering the criteria set forth in the Code,
§12.020(d):
(1) the seriousness of the violation, including but not limited to the
nature, circumstances, extent, and gravity of the prohibited acts, and
the hazard or potential hazard created to the health or safety of the
public;
(2) the damage to property or the environment caused by the violation;
(3) the history of previous violations;
(4) the amount necessary to deter future violations;
(5) efforts to correct the violation; and
(6) any other matter that justice may require.
The Texas Legislature has given the department the responsibility for
ensuring that producers, processors, distributors and retailers obtain
proper certification in order to offer food, feed or fiber as organic
and for ensuring the validation of the organic claim. Also, methods
used for production, processing and handling of organic products
must prevent the commingling of non-organic and organic products,
or contamination of organic products from prohibited materials. In
addition, processed or packaged food products must be properly
labeled indicating proper certification and that the product is organic
or contains organic ingredients. These factors will be considered on
a case-by-case basis.
The low end of each range is the presumptive base penalty for
each violation, and represents an appropriate penalty for violations
which are considered "minor" with respect to the criteria in the Code,
§12.020(d). Penalties may be increased to the maximum within each
range as the department considers the facts of each violation in light
of the criteria in the Code, §12.020(d). The penalty may be adjusted
as justice may require.




Texas Department of Agriculture
Filed: September 9, 1996
♦ ♦ ♦
Comptroller of Public Accounts
Notice of Consultant Contract Amendment
In accordance with the provisions of Chapter 2254, Subchapter B of
the Texas Government Code, the Comptroller of Public Accounts,
announces this notice of consultant contract amendment.
The award of the original consultant contract was published in the
February 20, 1996, issue of theTexas Register(21 TexReg1511).
The proposed amendment provides that the consultant will continue
to assist the Comptroller in conducting an on-going quality assurance
review of the State’s Integrated Tax System, and in developing a full
IN ADDITION September 17, 1996 21 TexReg 9003

of December 2, 1996. The contract period will extend from date of
signing through August 31, 1997. SECO is not obligated to award a
contract as result of this RFP and it reserves the right to reject any
and all proposals.




Filed: September 10, 1996
♦ ♦ ♦
Texas Department of Health
Notice of Request for Proposals (RFP) for "Put Prevention
into Practice"
Introduction: The Texas Department of Health (TDH) requests
proposals for implementation of "Put Prevention Into Practice"
(PPIP). The main objective of the PPIP grant is to facilitate a systems
change so that preventive care becomes routine and barriers to
receiving preventive care are reduced, thus strengthening the quality
of, and expanding access to, chronic disease prevention services in
Texas.
Project Dates: Funds are available for the period beginning December
1, 1996 through August 31, 1997.
Eligible Applicants: Eligible entities are local health departments and
not-for-profit organizations which currently provide primary health
care services on-site and are located within the state of Texas.
Submission Requirements: The original and four copies must be
received by the Director, Adult Health Program, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756 on or before
5:00 p.m., C.D.T., October 17, 1996.
Review and Award Criteria: Each application will be screened for
minimum eligibility and completeness, as well as satisfactory fiscal
and administrative history. Applications which are deemed ineligible
or incomplete, or which arrive after the deadline will not be reviewed.
Eligible, complete applications will be reviewed and scored, inde-
pendently by a committee, according to the quality and thoroughness
of the application, and the demonstrated potential of the applicant to
implement the PPIP system. A pre-award assessment visit will then
be made to the five sites scoring highest on the written portion of the
evaluation.
Funds will be awarded to the two applicants who demonstrate the
greatest potential for successful integration of the PIPP system into
existing health care services.
For Information: For a copy of the RFP, and other information,
contact Rick Danko, Dr. P.H., Director, Adult Health Program, (512)
458-7534.




Texas Department of Human Services
Filed: September 11, 1996
♦ ♦ ♦
Notice of Rescission of Orders
Notice is hereby given that the Bureau of Radiation Control, Texas
Department of Health, rescinded the following orders: Emergency
Cease and Desist Order issued August 6, 1996, to B. R. Still, D.V.M,
2101 South Southeast Loop 323, Tyler, Texas 75701, holder of
Certificate of Registration Number R01961; Emergency Cease and
Desist Order issued July 23, 1996, to Corpus Christi Chiropractic
Associates, 5700 South Staples, Suite 1-E, Corpus Christi, Texas
78413, holder of Certificate of Registration Number R08470.
A copy of all relevant material is available for public inspection
at the Bureau of Radiation Control, Exchange Building, 8407 Wall
Street, Austin, Texas, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except
holidays).




Texas Department of Human Services
Filed: September 11, 1996
♦ ♦ ♦
Notice of Revocation of Certificates of Registration
The Texas Department of Health, having duly filed complaints pur-
suant to Texas Regulations for Control of Radiation, Part 13 (25
Texas Administrative Code §289.112), has revoked the following
certificates of registration: Integrity Imaging Systems, Haltom City,
R19754, September 4, 1996; Richmond Diagnostic Center of Hous-
ton, Houston, R20128, September 4, 1996; James E. Baum, D.O.,
El Paso, R20782, September 4, 1996; Liberty Chiropractic, Liberty,
R20889, September 4, 1996; Sherdeana Owens, D.D.S., Palestine,
R20938, September 4, 1996; Outer Limits Light and Sound, Dallas,
Z00868, September 4, 1996, Jerald L. Tennant, M.D., P.A., Irving,
Z00975, September 4, 1996.
A copy of all relevant material is available for public inspection
at the Bureau of Radiation Control, Exchange Building, 8407 Wall
Street, Austin, Texas, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except
holidays).




Texas Department of Human Services
Filed: September 11, 1996
♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Hearing
STATE OFFICIALS TO HOLD WELFARE REFORM PUBLIC
HEARING
Texas Health and Human Services Commission, Texas Workforce
Commission, Texas Department of Human Services, Office of the
Attorney General, Texas Department of Protective and Regulatory
Service, and Texas Rehabilitation Commission invite you to attend a
public hearing.
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Tuesday, September 24, 1996, 9 a.m.-3 p.m.
Capitol Auditorium, Austin
Give your comments on federal Welfare Reform legislation. The
United States House and Senate have approved HR 3734, the Personal
Responsibility and Work Opportunity Act. This federal legislation
ends the individual entitlement to welfare benefits and replaces
the current Aid to Families with Dependent Children (AFDC) and
other related programs to state block grant programs. For more
information, please call Ms. Holly Williams with the Health and
Human Services Commission (HHSC) at (512) 424-6502. You may
send written comments to HHSC at P.O. Box 13247, Austin, Texas
78711. Persons with disabilities who may require special assistance
may contact Ms. Williams.
Issued in Austin, Texas, on September 10, 1996.
TRD–9613240
Marina Henderson
Executive Deputy Commission, Legal and Legislative Affairs
Texas Health and Human Services Commission
Filed: September 10, 1996
♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Announcement of Contract Awards
The Texas Department of Housing and Community Affairs announces
that the units of general local government listed as follows have been
selected as contract recipients for 1996 program year Community
Development Funds under the Texas Community Development
Program established pursuant to Texas Government Code, Chapter
2306, §2306.098.
A contract is not effective until executed by the unit of general local
government and the Executive Director of the Texas Department of
Housing and Community Affairs.
Adrian - $250,000, Alpine - $250,000, Alvarado - $250,000, Ander-
son - $250,000, Angleton - $350,000, Anna - $250,000, Anthony -
$250,000, Asherton - $207,680, Atascosa County - $250,000, Aubrey
- $250,000, Austin County - $350,000, Bay City - $350,000, Bay-
side - $300,000, Beckville - $240,300, Bells - $250,000, Blanco -
$250,000, Blooming Grove - $249,700, Blossom - $250,000, Blue
Ridge - $250,000, Borger - $250,000, Bowie - $105,745, Brackettville
- $103,686, Brady - $99,900, Bronte - $99,900, Brooks County -
$300,000, Brookshire - $345,000, Browndell - $250,000, Burton -
$250,000, Calhoun County - $250,000, Calvert - $250,000, Cameron
County - $162,013, Canadian - $250,000, Carrizo Springs - $103,000,
Carthage - $250,000, Celina - $250,000, Charlotte - $250,000, Chico
- $250,000, Christine - $193,330, Clarksville - $250,000, Colmes-
neil - $250,000, Combes - $162,013, Cooper - $250,000, Corri-
gan - $250,000, Covington - $250,000, Cranfills Gap - $250,000,
DeLeon - $250,000, Dilley - $250,000, Driscoll - $300,000, Eagle
Pass - $359,328, Ector - $250,000, Ector County - $350,000, Edwards
County - $145,559, El Paso County - $250,000, Electra - $108,975,
Evant - $250,000, Falls City - $250,000, Florence - $250,000, Floy-
dada - $250,000, Galveston County - $350,000, George West -
$300,000, Gorman - $250,000, Graford - $250,000, Granite Shoals
- $250,000, Grapeland - $250,000, Greenville - $250,000, Gregory -
$290,700, Hamlin - $190,478, Hardin County - $250,000, Harrison
County - $250,000, Hico - $248,545, Higgins - $250,000, Hitchcock -
$350,000, Houston County - $250,000, Hubbard - $250,000, Hughes
Springs - $220,000, Huntsville - $350,000, Ingleside - $300,000,
Iowa Park - $103,500, Jasper County - $250,000, Jim Hogg County
- $385,000, Johnson City - $250,000, Junction - $149,999, Karnes
City - $250,000, Kerens - $250,000, Kilgore - $250,000, La Feria -
$162,013, La Marque - $350,000, La Salle County - $162,078, La
Vernia - $250,000, Laguna Vista - $219,185, Lampasas - $250,000,
Leary - $250,000, Lindale - $250,000, Linden - $145,200, Little
Elm - $250,000, Littlefield - $250,000, Llano - $250,000, Lockhart
- $250,000, Lockney - $217,750, Los Fresnos - $162,013, Luling -
$250,000, Lyford - $162,013, Manor - $250,000, Marfa - $250,000,
Marquez - $243,600, Mart - $231,300, Martindale - $250,000, Ma-
son - $99,000, Maverick County - $359,329, Melissa - $222,006,
Menard - $149,995, Mertzon - $149,975, Milford - $250,000, Moody
- $250,000, Morton - $240,200, Mount Vernon - $250,000, Mullin
- $250,000, Murchison - $250,000, Nederland - $250,000, New
Home - $250,000, New London - $250,000, Newcastle - $107,000,
Newton - $250,000, Nocona - $110,000, Nome - $250,000, Oak-
wood - $250,000, Olney - $103,214, Paducah - $99,841, Paris -
$250,000, Parker County - $250,000, Pearsall - $250,000, Peters-
burg - $250,000, Petrolia - $103,000, Port Isabel - $162,013, Port
Lavaca - $250,000, Poteet - $250,000, Presidio - $250,000, Primera
- $162,013, Quanah - $105,800, Quinlan - $246,420, Raymondville
- $162,013, Real County - $117,000, Red Oak - $244,300, Refugio
- $300,000, Rhome - $250,000, Richland Springs - $250,000, Rio
Grande City - $385,000, Rio Hondo - $162,013, Rockport - $203,608,
Roma - $385,000, Roscoe - $241,079, Rosebud - $250,000, Rusk -
$247,000, Saint Jo - $100,500, San Jacinto County - $250,000, San
Perlita - $162,013, Santa Rosa - $162,013, Savoy - $250,000, Scurry
County - $249,900, Seadrift - $250,000, Sealy - $330,095, Silver-
ton - $250,000, Skellytown - $250,000, Smiley - $194,771, Smyer
- $137,700, Socorro - $250,000, Springtown - $240,000, Stanton
- $350,000, Starr County - $385,000, Sweeny - $350,000, Taft -
$300,000, Thorntonville - $350,000, Timpson - $250,000, Tioga -
$250,000, Tolar - $250,000, Toyah - $350,000, Trinity - $209,600,
Troup - $250,000, Tye - $250,000, Upshur County - $232,450,
Uvalde County - $307,328, Val Verde County - $437,013, Van Horn
- $250,000, Van Zandt County - $250,000, Vernon - $110,000, Vidor
- $249,935, Vinton - $250,000, Waelder - $250,000, Webb County -
$385,000, Wells - $250,000, West Orange - $241,190, Whitehouse -
$250,000, Wickett - $350,000, Willacy County - $162,013, Winters -
$250,000, Zapata County - $385,000, and Zavala County - $369,532.
♦ ♦ ♦
The Texas Department of Housing and Community Affairs announces
that the units of general local government listed as follows have been
selected as contract recipients for 1996 program year Planning and
Building Capacity Funds under the Texas Community Development
Program established pursuant to Texas Government Code, Chapter
2306, §2306.098.
A contract is not effective until executed by the unit of general local
government and the Executive Director of the Texas Department of
Housing and Community Affairs.
Aubrey - $32,650, Avinger - $13,200, Balmorhea - $32,600, Bertram
- $20,520, Blooming Grove - $25,300, Brady - $26,800, Bridgeport
- $48,000, Caddo Mills - $29,950, Camp Wood - $19,300, Dilley
- $28,650, Elgin - $50,000, Goodlow - $18,700, Hamlin - $33,050,
Johnson City - $26,000, Kerens - $35,700, Llano - $33,400, Mabank
- $35,700, Martindale - $23,500, Melissa - $19,800, Meridian -
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$40,150, Nolanville - $36,800, Palacios - $50,000, Petersburg -
$30,950, Quanah - $41,000, Seven Points - $20,400, Smithville -
$50,000, Sunset - $27,100, and Vinton - $19,695.
♦ ♦ ♦
The Texas Department of Housing and Community Affairs announces
that the units of general local government listed as follows have been
selected as contract recipients for 1996 program year Youngvs.
Cisneros Funds under the Texas Community Development Program
established pursuant to Texas Government Code, Chapter 2306,
§2306.098.
A contract is not effective until executed by the unit of general local
government and the Executive Director of the Texas Department of
Housing and Community Affairs.
Atlanta - $23,800, Big Sandy - $272,000, Clarksville - $300,000,
Cleveland - $286,708, Cooper - $120,000, Corrigan - $30,000,
Dayton - $235,500, Dekalb - $149,415, Diboll - $87,000, Garrison -
$113,774, Gladewater - $233,000, Grapeland - $30,000, Hemphill -
$257,000, Jasper - $60,000, Kirbyville - $50,000, Linden - $58,000,
Malakoff - $13,953, Maud - $40,000, Mineola - $124,000, Mount
Pleasant - $267,115, Naples - $54,300, New Boston - $243,000,
Newton - $54,000, Overton - $300,000, Paris - $272,000, Pineland
- $74,200, Pittsburg - $265,500, San Augustine - $51,722, Tenaha -
$141,900, Timpson - $246,000, Trinidad - $148,500, Wills Point -
$300,000.




Texas Department of Housing and Community Affairs
Filed: September 11, 1996
♦ ♦ ♦
Home Program Amendment to the 1996 Consolidated Plan
The Texas Department of Housing and Community Affairs announces
the amendment to the 1996 State of Texas Consolidated Plan. The
amendment is as follows: page 187 of the Consolidated Plan, under
24 CFR 92.150 (b)(3) Description of Distribution of Funds, Home
Program Category 5 Interim Construction Financing Assistance. This
description is now amended to include new construction multi-family
housing as an eligible funding category.
Written comment is encouraged and should be sent to the Texas
Department of Housing and Community Affairs, Housing Resource
Center, P.O. Box 13941, Austin, Texas 78711-3941. For more
information or to order draft copies please contact the Housing
Resource Center, (512) 305–9038.




Texas Department of Housing and Community Affairs
Filed: September 11, 1996
♦ ♦ ♦
Notice of Public Hearing/Manufactured Housing Division
Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs (the "Department")
at 507 Sabine Street, Room 434, Austin, Texas, at 9:00 a.m., Friday,
October 4, 1996, to discuss 10 Texas Administrative Code, §80.64
(d)(2) (West 1996)("Rules, §80.64"), relating to the Btu per hour
rating of air conditioners installed in manufactured homes.
All interested parties are invited to attend such public hearing to ex-
press their views with respect to the Department’s issues concerning
air conditioning systems for manufactured homes. Questions or re-
quests for additional information may be directed to Sharon S. Choate
at the Texas Department of Housing and Community Affairs Man-
ufactured Housing Division, 507 Sabine Street, 10th Floor, Austin,
Texas 78701; (512) 475-2892.
Persons who intend to appear at the hearing and express their views
are invited to contact Sharon S. Choate in writing in advance of the
hearing. Any interested persons unable to attend the hearing may
submit their views in writing to Sharon S. Choate prior to the date
scheduled for the hearing.
This notice is published and the described hearing is to be held in
satisfaction of the requirements of the Texas Manufactured Housing
Standards Act, Texas Revised Civil Statutes. Annotated, Article
5221f (Vernon 1995) and 10 Texas Administrative. Code (West
1996).
Individuals who require auxiliary aids for this meeting should contact
Aurora Carvajal, ADA Responsible Employee, at (512) 475-3822, or
Relay Texas at 1 (800) 735-2989 at least two days prior to the meeting
so that appropriate arrangements can be made.




Texas Department of Housing and Community Affairs
Filed: September 11, 1996
♦ ♦ ♦
Public Comment Period for 1996 Comprehensive Housing
Affordability Strategy Annual Performance Report
The Texas Department of Housing and Community Affairs announces
the opening of public comment period concerning the 1996 CHAS
APR. This comment period lasts until October 18, 1996. The CHAS
APR illustrates the performance of the objectives set in the 1995
CHAS.
Written comment is encouraged and should be sent to the Texas
Department of Housing and Community Affairs, Housing Resource
Center, P.O. Box 13941, Austin, Texas, 78711-3941. For more
information or to order copies of the APR, please contact the Housing
Resource Center, (512) 305–9038.




Texas Department of Housing and Community Affairs
Filed: September 11, 1996
♦ ♦ ♦
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Texas Department of Human Services
Public Notice-Letter of Intent for Hotsite Services
The Texas Department of Human Services (TDHS) desires to enter
into a Hotsite Services agreement to create a disaster recovery
capability for its Unisys mainframe platforms. This would be
accomplished by establishing an "unattended" Hotsite mainframe
environment.
TDHS intends to relocate its Unisys M2200/9212 Development
mainframe and related peripherals to the location. The equipment
would be operated remotely by DHS personnel located at the DHS
central data center facility. TDHS may require additional services
to be made available through the Hotsite Services contract. General
Requirements:
Item 1-STK (Storage Technology, Inc.) hardware, software, configu-
rations/installation, licensing and maintenance fees necessary to pro-
vide the tape processing resources utilizing channel extension tech-
nology to create dual access between TDHS Winters Data Center and
the Hotsite will be required.
Item 2 Communications - Hardware, software, circuits, configura-
tions/installation, licensing and maintenance fees necessary to estab-
lish communications between the Hotsite and TDHS locations will
be required.
Item 3 Support - Offeror may identify additional services available
in support of the Hotsite facility and mainframe environments which
may enhance the operational support level of the Hotsite.
Item 4 Facility - The facility in which the equipment is housed
must have an environment suitable for housing mainframe computer
equipment, no less than 2,000 square feet of raised floor, ceiling
heights not less than 96 inches, 24 hour security, 24 hour controlled
access via electronic key, support 165 KVA of UPS-supplied power,
air conditioning (air cooled 202741 BTU/HR, water cooled 51534
BTU/HR total CFM 4760) and dock accessibility.
The facility must be located within a 30 mile radius of Austin, Texas.
The facility must be within the Austin Local Access Transport Area
(LATA)and must be ready for TDHS to begin equipment installation
within 60 days of contract award. The contract term is to be for two
years with options for three, one year extensions.
A copy of the document that specifies the detailed requirements is
available from Ginnie Hodde, Texas Department of Human Services,
PO Box 149030, Mail Code W-103, Austin, TX 78714, (512) 438-
3561. Requests for the Hotsite Services specifications document will
be accepted up to 3:00 p.m. CDT, Monday, September 23, 1996.




Texas Department of Human Services
Filed: September 11, 1996
Texas Department of Insurance
Notice
The Commissioner of Insurance, or his designee, will consider
approval of a rate filing request submitted by Texas Pacific Indemnity
Company proposing rates outside the flexibility band promulgated by
the Commissioner of Insurance pursuant to Texas Insurance Code
Annotated Article 5.101, §3(g). They are proposing a rate of +40%
above the benchmark for all classes for private passenger automobile
insurance.
Copies of the filing may be obtained by contacting Gifford Ensey,
at the Texas Department of Insurance, Legal and Compliance, P.O.
Box 149104, Austin, Texas 78714-9104, extension (512) 475-1761.
This filing is subject to Department approval without a hearing unless
an objection is filed with the Chief Economist, Birny Birnbaum, at the
Texas Department of Insurance, 333 Guadalupe, P.O. Box 149104,
Austin, Texas 78701 within 30 days after publication of this notice.
Issued in Austin, Texas, on September 10, 1996.
TRD-9613201
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 10, 1996
♦ ♦ ♦
The Commissioner of Insurance, or his designee, will consider
approval of a rate filing request submitted by Northwestern Pacific
Indemnity Company proposing rates outside the flexibility band
promulgated by the Commissioner of Insurance pursuant to Texas
Insurance Code Annotated Article 5.101, §3(g). They are proposing
a rate of +60% above the benchmark for all classes for private
passenger automobile insurance.
Copies of the filing may be obtained by contacting Gifford Ensey,
at the Texas Department of Insurance, Legal and Compliance, P.O.
Box 149104, Austin, Texas 78714-9104, extension (512) 475-1761.
This filing is subject to Department approval without a hearing unless
an objection is filed with the Chief Economist, Birny Birnbaum, at the
Texas Department of Insurance, 333 Guadalupe, P.O. Box 149104,
Austin, Texas 78701 within 30 days after publication of this notice.
Issued in Austin, Texas, on September 10, 1996.
TRD-9613200
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 10, 1996
♦ ♦ ♦
The Commissioner of Insurance, or his designee, will consider
approval of a rate filing request submitted by First National Insurance
Company of America proposing rates outside the flexibility band
promulgated by the Commissioner of Insurance pursuant to Texas
Insurance Code Annotated Article 5.101, §3(g). They are proposing
rates ranging from +20% to +75% above the benchmark by coverage
for commercial automobile insurance.
Copies of the filing may be obtained by contacting Gifford Ensey,
at the Texas Department of Insurance, Legal and Compliance, P.O.
Box 149104, Austin, Texas 78714-9104, extension (512) 475-1761.
This filing is subject to Department approval without a hearing unless
an objection is filed with the Chief Economist, Birny Birnbaum, at the
Texas Department of Insurance, 333 Guadalupe, P.O. Box 149104,
Austin, Texas 78701 within 30 days after publication of this notice.
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Issued in Austin, Texas, on September 10, 1996.
TRD-9613199
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 10, 1996
♦ ♦ ♦
The Commissioner of Insurance, or his designee, will consider
approval of a rate filing request submitted by First National Insurance
Company of America proposing rates outside the flexibility band
promulgated by the Commissioner of Insurance pursuant to Texas
Insurance Code Annotated Article 5.101, §3(g). They are proposing
rates ranging from +20% to +75% above the benchmark by class and
coverage for private passenger automobile insurance.
Copies of the filing may be obtained by contacting Gifford Ensey,
at the Texas Department of Insurance, Legal and Compliance, P.O.
Box 149104, Austin, Texas 78714-9104, extension (512) 475-1761.
This filing is subject to Department approval without a hearing unless
an objection is filed with the Chief Economist, Birny Birnbaum, at the
Texas Department of Insurance, 333 Guadalupe, P.O. Box 149104,
Austin, Texas 78701 within 30 days after publication of this notice.
Issued in Austin, Texas, on September 10, 1996.
TRD-9613198
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 10, 1996
♦ ♦ ♦
Notice of Public Hearing Residential Property Insurance
Benchmark Rate Setting And Non-Commercial Texas Catas-
trophe Property Insurance Association Rate Setting Docket
Number 454-96-1638.G
Notice is hereby given that a hearing under Docket Number 454-96-
1638.G will be held before an administrative law judge (ALJ) of the
State Office of Administrative Hearings at 1:30 p.m. on November
19, 1996, and continuing thereafter at dates, times and places
designated by the ALJ until conclusion. The purpose of the hearing is
to establish benchmark rates for Residential Property, Homeowners,
Dwelling, Farm and Ranch, and Farm and Ranch Owners Insurance
and the setting of rates for non-commercial insurance written by the
Texas Catastrophe Property Insurance Association. The hearing will
be held at the State Office of Administrative Hearings, Suite 502 of
the William Clements State Office Building at 300 West 15th St.,
Austin, Texas 78701.
Authority, Jurisdiction and Statutes and Rules Involved
The hearing is being held under the statutory authority of Article
5.101 of the Texas Insurance Code (Flexible Rating Program for
Certain Insurance Lines) and Article 21.49 of the Texas Insurance
Code. Pursuant to Article 1.33B (b) of the Texas Insurance Code,
the State Office of Administrative Hearings shall conduct the hearing.
Statutes involved include Article 5.101, Subchapter C of Chapter 5,
and Article 21.49.
The procedure of the hearing will be governed by the Texas Insur-
ance Code, Article 1.33B, the Rules of Practice and Procedure For
Industry-Wide Rate Cases before the department (Texas Administra-
tive Code, Title 28, Chapter 1, Subchapter L), the Rules of Practice
and Procedure before the department (Texas Administrative Code, Ti-
tle 28, Chapter 1, Subchapter A), the Memorandum of Understanding
between the department and the State Office of Administrative Hear-
ings (Texas Administrative Code, Title 28, Chapter 1, §1.90) and
the Administrative Procedure Act (Texas Government Code, Chapter
2001).
Matters to be Considered
The commissioner will consider testimony presented and information
filed by insurers, the Office of Public Insurance Counsel and other
interested parties relating to the determination of benchmark rates
for Residential Property, Homeowners, Dwelling, Farm and Ranch,
and Farm and Ranch Owners Insurance and the setting of rates for
non-commercial insurance written by the Texas Catastrophe Property
Insurance Association. The commissioner has the statutory authority
and duty pursuant to Article 5.101 to promulgate a benchmark rate for
each line of insurance subject to Article 5.101, including Residential
Property, Homeowners, Dwelling, Farm and Ranch, and Farm and
Ranch Owners Insurance, after notice and hearing. The commissioner
has the statutory authority and duty pursuant to Article 21.49 to
promulgate non-commercial rates, rating plans, and rate rules for the
Texas Catastrophe Property Insurance Association. Relevant data to
be used in the rate case are currently available from the department.
The commissioner shall set the benchmark rate for each subject line
of insurance to produce a range that promotes stability and produces
rates that are just, reasonable, adequate and not excessive for the
risks to which they apply, and not confiscatory. In determining the
benchmark rate the commissioner may give due consideration to the
factors listed in Article 5.101, §3(c). The rating factors for insurance
written by the Texas Catastrophe Property Insurance Association are
set out in Article 21.49, §8.
The commissioner requests evidence on the following additional
matters to be adduced at the hearing:
1. Factors other than actuarial rate indications which may be relevant
in the setting of benchmark rates including, but not limited to,
the extent and nature of competition in Texas residential property
insurance markets; the availability or lack of availability in Texas
residential property insurance markets; the level and range of rates
and rate changes among insurers in Texas residential property
insurance markets; the extent of denials and restrictions of coverage in
Texas residential property insurance markets; and the number, nature
and impact of new entries, mergers and exits by insurers from Texas
residential property insurance markets.
2. Historical premiums written in rate-regulated, non-rate regulated
and surplus lines markets by coverage (for example, homeowners,
farm and ranch owners, tenants, dwelling, extended coverage) from
1988 through 1995.
3. Recommendations for changes to the liability limits of coverages
offered through the Texas Catastrophe Property Insurance Association
pursuant to Article 21.49, §8D.
4. Recommendations for the assignment of counties to rating terri-
tories for Homeowners, Farm and Ranchowners Insurance, Extended
Coverage, and Physical Loss Form, and the assignment of rating ter-
ritories to rating Zones.
IN ADDITION September 17, 1996 21 TexReg 9009
5. Analysis and recommendations for geographically-based rate
relativities, including, but not limited to, territorial relativities, by
coverage. Analysis and recommendations for the appropriate weight
for state, zone, and territory experience in selecting geographically-
based rate relativities.
6. Analysis of actuarial indications, and recommendations for bench-
mark rates, for Homeowners, Farm and Ranchowners Insurance, and
Farm and Ranch Insurance when rating is based on Public Protection
Classes rather than Key Rates. The department expects to publish,
take public comments, hold a public hearing on and adopt Public Pro-
tection Classes as the basis for rating residential property insurance
rather than Key Rates.
7. An actuarial analysis of the use of internal residential property
data in loss trending given the volatility of the trend indications when
derived from such data in past benchmark rate proceedings, including
the possibility of trend analysis by cause of loss within coverage, as
well as an analysis of the use of frequency trends in conjunction with
external trend data.
8. A review of the effect on rate indications of the changing mix of
deductibles purchased and the feasibility of adjusting all experience
used in ratemaking to the current 1% deductible base rate level.
9. An actuarial review of the reasonability of the current amount
of insurance rate relativity curves used for rating Homeowners and
Farm and Ranchowners Insurance policies.
10. Recommendations for the appropriate charges for the various
deductible amounts less than the base 1% deductible for residential
property insurance other than Homeowners Insurance currently au-
thorized in the Texas Personal Lines Manual.
11. Review of the actual historical rate of return of the property/
casualty insurance industry on both a statutory accounting principles
(SAP) and generally accepted accounting principles (GAAP) basis in
comparison to prevailing short, medium and long-term interest rates,
actual return on investments earned by investors in property/casualty
insurance stock companies, actual GAAP return on equity earned by
other industries, and actual GAAP return on equity by all industries
combined. Provide the available data with any associated calculations
and analyses.
12. The relative risk of the property/casualty insurance industry in
comparison to other industries and all industries combined as viewed
by an investor, as defined as either a purchaser of stock or some other
contributor of capital to the insurance enterprise.
13. The impact of the property/casualty insurance industry’s debt to
equity ratio and liabilities to equity ratio currently and over time on
the recommendation for a target rate of return.
14. Review of the actual historical net investment income earned,
including interest and dividends earned, and realized and unrealized
capital gains, by the property/casualty insurance industry in compari-
son to prevailing short, medium and long-term interest rates. Provide
the available data with any associated calculations and analyses.
15. Review of the historical premium to surplus and reserves to
surplus ratios of the property/casualty insurance industry. Compare
the recommended leverage ratios with those that would result from
an allocation of total property/casualty industry surplus by line of
insurance based upon the combination of net premiums earned plus
mean net reserves. Discuss any additional adjustments necessary for
Texas-specific variations in countrywide relationships.
16. Review of historical underwriting profit results for Texas and
countrywide in the coverages for which underwriting profit provisions
are recommended.
17. An actuarial analysis of procedures used to reflect catastrophes in
residential property ratemaking including both traditional ratemaking
approaches where all catastrophes are reflected in a single adjustment
and approaches where hurricane losses and other windstorm and hail
losses are considered separately, and the effect of such approaches at
the zone and territory level.
Motions for Admission as a Party
Anyone who wishes to participate in the hearing as a party must file
a motion for admission as a party by 5:00 p.m. October 1,1996.
Pre-Hearing Conference
An initial prehearing conference will be held before the ALJ at
1:30 p.m. on October 8,1996 at the State Office of Administrative
Hearings, Suite 502 of the William Clements State Office Building at
300 West 15th St., Austin, Texas 78701. The prehearing conference
will be held for the following purposes: (1) ruling on the motions
for admission of parties; (2) setting the procedural deadlines for
discovery, motions, and prefiled testimony; (3) such other matters
as may aid in the simplification of the proceedings.
Additional prehearing conferences will be scheduled as the ALJ
deems necessary to rule on other matters as may aid in the
simplification of the proceedings.
Commissioner’s Policies
Pursuant to Texas Gov’t Code §2001.058(c), the commissioner is
required to provide the ALJ with a written statement of applicable
rules and policies. The applicable procedural rules are set out above.
The commissioner’s policies regarding the setting of benchmark rates
under Article 5.101 of the Texas Insurance Code are set out below.
The purpose of this policy statement is to provide the ALJ and parties
with notice regarding the types of evidence parties should present in
the hearing. This policy statement, however, is not intended to limit
the type of evidence a party may offer at the hearing. The pertinent
commissioner’s policies are as follows:
1. It is the commissioner’s policy to consider all relevant evidence
and issues in making a determination of rates. To assure a complete
record, the commissioner requests the ALJ to:
a) take judicial notice of i) the following data and reports made
available by the department to the parties;






iii) Commissioner’s Order Number 96-0836, entitled "RESIDEN-
TIAL PROPERTY, HOMEOWNERS, DWELLING, FARM &
RANCH OWNERS AND RATES FOR CATASTROPHE PROP-
ERTY INSURANCE, BENCHMARK RATE HEARING and dated
July 29, 1996; and
b) ensure that exhibits accompanying testimony from the parties’
witnesses, including their work papers are submitted and are made
available in both paper and electronic format. The electronic format
should be 3.5 inch high-density diskette in a DOS or Windows
spreadsheet or other format readable by a machine running DOS or
Windows. Parameters, assumptions and references to underlying data
should be identifiable in the electronic exhibits.
2. It is the commissioner’s policy that the promulgated benchmark
rate for each affected liability line be determined in conformity
with 28 Texas Administrative Code §§5.14000-5.14011 which are
effective for coverages on or after January 1, 1996. In order to
correctly apply the rate reduction factor to the benchmark rate, it will
be necessary for the commissioner to first determine the benchmark
rate without consideration of prospective tort reforms; and second,
determine an "adjusted benchmark rate" following the application
of the adopted tort reform rate reduction factor. Therefore, the
benchmark rate to be promulgated will not take into consideration,
at this time, the effects of tort reform, except upon the application of
the rate reduction factors, as determined by the Rules.
3. It is the commissioner’s policy that the benchmark rate need not
equal the actuarial indication for any particular coverage, class and
territory. The actuarial indication is an important consideration, but
other factors, such as those specified in Article 5.101, may be used
if such action better achieves the goal of promoting stability and
producing rates that are just, reasonable, adequate, and not excessive
for the risks to which they apply, and not confiscatory.
4. It is the commissioner’s policy that so-called "Fast Track" data
reports not be used directly in the rate development analysis. To
the extent trend analysis relies upon actual historical loss experience,
such analysis should rely upon trend data reported to the department
and provided by the department to the parties. Fast Track data are
not intended for ratemaking and represent only portion of industry’s
experience.
5. It is the commissioner’s policy that if underwriting profit
provisions are calculated to reflect a target return on equity measured
under GAAP, estimates of future expense ratios, to the extent these
estimates are based upon historical expense experience, shall be based
upon historical ratios of expenses to written premiums. Alternatively,
if estimates of future expenses are based upon historical ratios of
expenses to earned premium, then the underwriting profit provision
shall be adjusted in consideration of expected increases in prepaid
expenses which are recognized as an asset under GAAP.
6. It is the commissioner’s policy that prospective premium and loss
trends should be of equal periods of time.
Conduct of the Hearing
Each page of any exhibit offered in evidence at a hearing before
the commissioner, including prefiled testimony, must be numbered
consecutively at the center of the bottom margin, be on 8 1/2" by 11"
paper, and must be three-hole-punched along the left margin. The
front page of each exhibit should indicate that the exhibit would be
part of the record of a public hearing before the Commissioner of
Insurance and should identify the subject of the hearing, the docket
number, the date of the hearings, and the party offering the exhibit.
On the front page, the party offering the exhibit should also describe
the exhibit and leave a space for numbering the exhibit. For example:
Public Hearing before the Commissioner of Insurance
Subject of Hearing: Residential Property Insurance Benchmark Rate
Setting




Description of Exhibit __________
Parties offering exhibits into evidence at the hearing should be
prepared with sufficient copies of each proposed exhibit, including a
copy in electronic format, to furnish the following:
1.the original exhibit, which will be tendered to the ALJ for marking
and retention for the official record, after which the attorneys shall
use an exact photocopy of such marked exhibit in the examination of
the witness;
2. one copy each for every other party admitted to the hearing.
All deadlines in this notice are subject to change at the ALJ’s
discretion to the extent permitted by statute and rule.
In contested cases, all parties are entitled to the assistance of their
counsel before administrative agencies. This right may be expressly
waived
Issued in Austin, Texas, on September 11, 1996.
TRD-9613299
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 11, 1996
♦ ♦ ♦
Legislative Budget Board and Governor’s Office
of Budget and Planning
Schedule for Joint Budget Hearings (for the period of
September 23–27, 1996) on Appropriations Requests for the
1998–1999 Biennium
The University of Texas at Dallas, The University of Texas at
Arlington, The University of Texas at Tyler, The University of
Texas Health Center at Tyler, The University of Texas Southwestern
Medical Center at Dallas, September 23, 9:00 a.m., University of
Texas-Dallas, 2601 North Floyd Road, Green Center, Second Floor
Conference Room Dallas, Texas
University of North Texas, University of North Texas Health Science
Center at Fort Worth, September 24, 8:30 a.m., University of North
Texas-University Union, Diamond Eagle Suite, Prairie Street and
Avenue A, Denton, Texas
Department of Insurance, September 24, 9:00 a.m., Room 106, John
H. Reagan Building, 105 West 15th Street, Austin, Texas
21 TexReg 9016 September 17, 1996 Texas Register
Texas Woman’s University, September 24, 1:00 p.m., Texas
Woman’s University, Administration Clock Tower, 16th Floor, Bell
Avenue, Denton, Texas
Midwestern State University, September 24, 1:00 p.m., Texas
Woman’s University, Administration Clock Tower, 16th Floor, Bell
Avenue, Denton, Texas
Food and Fibers Commission, September 24, 1:00 p.m., Texas
Woman’s University, Administration Clock Tower, 16th Floor, Bell
Avenue, Denton, Texas
Office of Public Insurance Counsel, September 24, 1:30 p.m., Room
106, John H. Reagan Building, 105 West 15th Street, Austin, Texas
General Services Commission, September 25, 10:00 a.m., Room 106,
John H. Reagan Building, 105 West 15th Street, Austin, Texas
Texas Education Agency, September 26, 9:30 a.m., Room 106, John
H. Reagan Building, 105 West 15th Street, Austin, Texas




Legislative Budget Board and Governor’s Office of Budget and Plan-
ning
Filed: September 10, 1996
♦ ♦ ♦
Texas Department of Mental Health and Mental
Retardation
Notice of Award of Consultant Contract
This award of consulting services is being filed pursuant to the
provisions of Article 6252- 11c, V.T.C.S.
On June 10, 1996, the Central Office of the Texas Department of
Mental Health and Mental Retardation filed a request for proposals
with the Texas Register which was published in 21Texas Register
5636 TRD-9608338 on June 18, 1996. The Department has
contracted with the Deloitte and Touche Consulting group whose
business address is 1010 Grand Ave., Suite 400, Kansas City, Mo.
64106-2232.
The contract requires Deloitte and Touche to provide high level tech-
nical services in the planning, development, negotiation and imple-
mentation of new Medicaid rate methodologies for the Intermediate
Care Facilities for Persons with Mental Retardation (ICF-MR) Pro-
gram and the Home and Community-based Services (HCS) Program.
Deloitte and Touche will develop and document methodologies for
reimbursement rates for the ICF-MR and HCS Programs by January
1, 1997. The contract was entered into on August 8, 1996 and
extends through February 28, 1997. The total value of the contract
is $628,316.00. For more information: (512) 206-4516.
Issued in Austin, Texas, on September 11, 1996.
TRD–9613286
Ann K. Utley
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: September 11, 1996
♦ ♦ ♦
Notice of Public Hearing
The Texas Department of Mental Health and Mental Retardation
(TDMHMR) will conduct a public hearing to receive comments on
the department’s proposed reimbursements for the following Medic-
aid program: community-based ICF/MR. The proposed reimburse-
ments will cover the time period October 1, 1996, through December
31, 1996. The public hearing is held in compliance with Title 25,
Texas Administrative Code, Chapter 409, Subchapter A, §409.002(j),
which requires a public hearing on proposed reimbursement rates for
medical assistance programs.
The hearing will be held at 8:30 a.m., Tuesday, October 1, 1996, in
Room 240 of the TDMHMR Central Office (main building) at 909
West 45th Street in Austin, Texas.
Persons who wish to offer testimony but who are unable to attend
the hearing may submit written comments which must be received
by noon the day of the hearing. The written comments should be
sent to the Data Analysis Section, Medicaid Administration, Texas
Department of Mental Health and Mental Retardation, P.O. Box
12668, Austin, Texas 78711-2668 or faxed to (512) 206-5725.
Interested parties may obtain a copy of the reimbursement briefing
package by calling the Data Analysis Section at (512 )206-5680. If
interpreters for the hearing impaired are required, please contact the
Data Analysis Section at the number given above at least 72 hours
in advance of the hearing.
Issued in Austin, Texas, on September 11, 1996.
TRD–9613277
Ann K. Utley
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: September 11, 1996
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Extention of Comment Period
The Texas Natural Resource Conservation Commission (commission)
has extended the deadline for the receipt of written comments
regarding proposed amendments to Chapter 330, concerning on-site
medical waste incinerators. The proposed rules were published in the
August 6, 1996 issue of theTexas Register(21 TexReg 7346).
The commission will hold a public hearing on this proposal in Austin
on October 15, 1996 at 10:00 a.m. in Building E, Room 254S
at the Texas Natural Resource Conservation Commission complex,
located at 12100 North IH-35, Park 35 Technology Center, Austin.
The deadline for submitting written comments on this proposal has,
therefore, been extended until 5:00 p.m. October 15, 1996. For
further information, contact Clark Talkington, Waste Policy and
Regulations Division at (512) 239-6731.
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Texas Natural Resource Conservation Commission
Filed: September 10, 1996
♦ ♦ ♦
Public Hearing Notice
Notice is hereby given that pursuant to the requirements of the
Texas Health and Safety Code Annotated, §382.017 (Vernon’s 1992)
and Texas Government Code Annotated, Subchapter B, Chapter
2001 (Vernon’s 1993), the Texas Natural Resource Conservation
Commission (commission) will conduct a public hearing to receive
testimony regarding on-site medical waste incinerators.
The commission is proposing to amend §330.4(l), and §330.1004(b)
of the municipal solid waste (MSW) rules. Section 330.4 lists those
MSW activities which require a commission permit or registration, or
are exempted from permitting and registration. Subsection 330.4(l)
states that a permit is not required for an on-site medical waste
incinerator used by a licensed hospital for incineration of only on-site
generated medical wastes, and §330.1004 establishes basic medical
waste management requirements for generators of medical waste.
The amendments to §330.4(l) and §330.1004(b) would extend the
permitting exemption to allow for incineration of on-site generated
MSW, other than medical waste.
Although the proposed amendment creates an exemption from MSW
permitting under Chapter 330, it does not relieve a hospital operating
a medical waste incinerator from the air quality requirements of 30
TAC Chapters 111 and 116. Section 111.123 applies to all medical
waste incinerators. All new or modified incinerators must comply
with Chapter 116. Compliance with Chapter 116 can be attained by
receiving an air quality permit or by complying with the provisions
of the Standard Exemption list.
A public hearing on this proposal will be held in Austin on October
15, 1996 at 10:00 a.m. in Building E, Room 254S at the Texas
Natural Resource Conservation Commission complex, located at
12100 North IH-35, Park 35 Technology Center, Austin. Individuals
may present oral statements when called upon in order of registration.
Open discussion within the audience will not occur during the
hearing; however, an agency staff member will be available to discuss
the proposal 30 minutes prior to the hearing and will answer questions
before and after the hearing.
Written comments may be mailed to Heather Evans, Office of Policy
and Regulatory Development, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 96131-330-WS. Comments must be
received by 5:00 p.m., October 15, 1996. For further information,
please contact Clark Talkington, Waste Policy and Regulations
Division, (512) 239-6731.
Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.




Texas Natural Resource Conservation Commission
Filed: September 10, 1996
♦ ♦ ♦
Public Notice
In accordance with §361.613, Subchapter S, Solid Waste Disposal
Act, the executive director of the Texas Natural Resource Conserva-
tion Commission (TNRCC or commission) annually shall calculate
the commission’s costs to administer the Voluntary Cleanup Program
(VCP), and shall publish the rate established for the purposes of iden-
tifying the costs recoverable by the commission. The TNRCC is pub-
lishing the hourly billing rate of $74.09 for the Voluntary Cleanup
Program in fiscal year 1997.
The hourly billing rate for the Voluntary Cleanup Program was
determined by evaluating operating costs during FY96, the first
year for the program. The commission based the rate for FY 97
on amounts budgeted for the operation of the VCP which includes
additional project managers necessary to support the growing interest
in the program. The hourly billing rate was developed from current
projections for staffing and salaries, plus the fringe benefit rate
and the indirect cost rate less federal funding, divided by the
estimated billable salary hours. Billable salary hours were derived
by subtracting the release time hours from the total available hours
which were adjusted for staff administering the EPA Brownfields
grant and the phasing in of new hires. The billable hours were
further reduced by 25% to account for nonsite-specific hours. The
release time includes sick leave, jury duty, holidays, etc. and is
set at 17.27%. The current fringe benefit rate is 25.99%. Fringe
benefits include retirement, social security and insurance expenses,
and is calculated as a rate that applies to the agency as a whole. The
current indirect cost rate is 30.10%. Indirect costs include allowable
overhead expenses, and is also calculated as a rate that applies to
the whole agency. The billings processed for fiscal year 1997 will
use the hourly billing rate of $74.09. All travel related costs will
be billed as a separate expense. After an applicant’s initial $1,000
application fee has been expended by the Voluntary Cleanup Program
for site review and oversight, invoices will be sent to the applicant
on a quarterly basis for payment of additional program expenses.
The commission does anticipate receiving federal funding during
fiscal year 1997 for the continued development and implementation
of the VCP. The EPA has allocated a portion of the funding for
development of the VCP at this time. This is reflected in the billing
rate. If full federal funding level is provided, the commission may
publish a new rate. The rate is expected to decrease somewhat with
additional federal funding.
For more information concerning this notice, please contact Charles
Epperson, Voluntary Cleanup Section, Pollution Cleanup Division,
MC-143, Texas Natural Resource Conservation Commission, 12118
North Interstate Highway 35, Building D, Austin, Texas 78753, (512)
239-2498.




Texas Natural Resource Conservation Commission
Filed: September 11, 1996
♦ ♦ ♦
Requests for Applications
21 TexReg 9018 September 17, 1996 Texas Register
Notification of Availability of Grants to Local Governments and
Private Entities Supporting Used Oil Collection Projects
The Texas Natural Resource Conservation Commission (TNRCC)
invites applications from local governments and private entities for
funding to enable establishment and implementation of programs or
activities to facilitate the collection, handling and reuse or recycling
of used automotive oil generated by vehicle owners/operators who
change their own automotive oil.
The purpose of this grant program is to further the accomplishment
of the waste reduction and recycling goals as amended by Senate Bill
1683, 74th Texas Legislature (1995) and the TNRCC. Specifically,
this grant program is designed to develop and implement a house-
hold do-it-yourselfer (DIYer) used oil program that encourages the
collection, reuse, and recycling of household DIYer used oil.
The maximum amount individual applicants may request under this
RFA is $50,000. Any amounts above $50,000 will be considered
on a case by case basis. No award to a single applicant shall be
less than $3,000. Matching funds are not required. The TNRCC
will make multiple grant awards under this RFA. Grant funding will
vary among selected applicants, but will commence no later than
November 8, 1996 (subject to change, and terminate no later than
June 30, 1997. The deadline for applying for a grant is 5:00 p.m.
Monday, October 7, 1996.
Eligible applicants are local governments and private entities as
defined in 30 Texas Administrative Code (TAC) Chapter 330.973.
To be eligible to receive a grant under this Request for Application
(RFA), prospective recipients must not be in arrears in the payment
of any municipal solid waste or hazardous waste fee owed the State
of Texas. All funding awarded under this RFA shall be from the
Used Oil Recycling Fund, established under Texas Health and Safety
Code, Chapter 371.061. Individuals desiring further information
concerning this RFA and to request copies may telefax, write or
call the TNRCC requesting Grant Application Packet Number 97A-
OIL from: Kevin Woods, Used Oil Program Specialist, Texas
Natural Resource Conservation Commission, Municipal Solid Waste
Division, P.O. Box 13087/MC 125, Austin, Texas 78711-3087, (fax)
(512) 239-3223, or (phone) (512) 239-6378.




Texas Natural Resource Conservation Commission
Filed: September 11, 1996
♦ ♦ ♦
Texas State Board of Plumbing Examiners
Request for Proposals Concerning the Production of the
1997-98 Continuing Education Book for the Texas State
Board of Plumbing Examiners.
Filing Authority. Pursuant to Authority granted to the Texas State
Board of Plumbing Examiners by Texas Revised Civil Statutes
Annotated Article 6243-101, §12B, the Board is requesting for
proposal the production of the 1997-98, 1998-99 and 1999-2000
Continuing Education Book.
Eligible Proposers. The Texas State Board of Plumbing Examiners
encourages any entity which can satisfy the conditions in the Request
for Proposal (RFP) to submit a proposal. Historically underutilized
businesses (HUBs) are particularly encouraged to submit proposals.
Contractors are encouraged to subcontract with HUBs if any part or
all of the work will be subcontracted.
Project Amount. The Texas State Board of Plumbing Examiners
will not make any payments to the selected RFP contractor. The
funds for this project will be generated by selling the 1997-98, 1998-
99 and 1999-2000 Continuing Education Book to the Continuing
Education Providers which are currently the Associated Plumbing
Heating Cooling Contractors, Associated Builders & Contractors,
Texas Engineering Extension Service and Texas Pipe Trades. These
entities are required to teach from and buy this book for instruction
purposes from the selected RFP contractor. Historically, 17,000
Continuing Education Books have been sold each year to the
Continuing Education Providers. The price for each 1997-98
Continuing Education Book can be no more than $25.00.
Selection Criteria. Proposals will be approved based upon the ability
of the proposer to carry out all requirements contained in the RFP. The
Board of the Texas State Board of Plumbing Examiners will base its
selection on, among other things, the demonstrated competence and
qualifications of the proposer. The Board reserves the right to select
from the highest ranking proposals those that address all requirements
in the RFP.
The Texas State Board of Plumbing Examiners is not obligated to
execute the resulting contract, provide funds, or endorse any proposal
submitted in response to this RFP. This RFP does not commit the
Board to pay any costs incurred in preparing a response nor after the
contract is executed.
Requesting the Proposal. A complete copy of the RFP is included in
he Texas Register.
Further Information. For clarifying information about the RFP,
contact Ernest Pereyra, Chief Fiscal Officer, Texas State Board of
Plumbing Examiners, P.O. Box 4200, Austin, Texas, 78765. (512)
458-2145, extension 225.
Deadline for Receipt of Proposals. Proposals with 24 copies of the
1997-98 Continuing Education Book must be received at the Texas
State Board of Plumbing Examiners by 5:00 p.m. (central standard
time), Wednesday, October 23, 1996, to be considered.
Request for Proposals Concerning the Production of the 1997-98,
1998-99 and 1999-2000 Continuing Education Book for the Texas
State Board of Plumbing Examiners.
Introduction
For each of the items listed as follows, detail the processes which
you will use to complete the task, any equipment and materials
necessary to complete the task, the staff and/or subcontractors that
will be involved, all previous experience with each task, and the time-
frame for completing the task. All bidders must be Texas owned and
operated.
All proposals must include the following in their packages:
financial statement
list of Board of Directors including Officers
list of Shareholders/Owners
printer and printing qualifications
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errors and omissions insurance and liability policy (include amount
of policy)
indemnity clause to Plumbing Board
non-performance agreement
damage recovery agreement
draft of book to be published (To be presented to October committee
meeting for approval at November Board meeting.)
Requirements for Office Procedures
Austin office and distribution facility:
—staffing
—office hours
1-800 number for customer contact:
—provide number to be used
—order taking and processing
—electronically receive orders
—24 hour turnaround
—terms and conditions of sale
billing and billing methods
Evaluations
evaluation production (writing, printing, distribution)
electronic data collection (direct from evaluation into computer)
graphed bi-monthly reports of evaluations
bi-monthly instructor evaluation report (evaluation to be based on
100 percent)
Legal Specifications and Conditions
licensing of material-publisher is responsible for having legal author-
ity to reprint all necessary materials. All materials used must be
properly licensed. Publisher assumes all liability.
Technical Specifications
entire book must be in electronic format
600 DPI resolution on entire book
CD-ROM publication
license rights to distribute CD-ROM viewer
internet ready format
Printing and Production
16 page signatures, 36" single color Miehle press film quality (from
computer straight to film for better resolution)
colors
offset
paper quality (60 lb book)
cover quality (10 point coated, one-side cover)
perfect binding (type and glue)







—Plumbing License Law and Board Rules
—Cathodic protection and water heater safety correspondence course
must be prepared for individuals that fail to take the continuing
education course during the period it is offered. A separate charge




provider must participate in instructor training provider will furnish
instructors for instructor training as directed by Plumbing Board
provider to furnish 200 books each year to Texas State Board of
Plumbing Examiners at no charge
Book Provider Participation with Industry Groups for Program
Feedback
training and orientationprovider must present program for feedback
to following groups and conferences:
Associated Builders and Contractors
Building Officials Association of Texas
Mechanical Contractors of Texas
Plumbing Heating Cooling Contractors of Texas
Texas Pipe Trades Justice of the Peace Conference
Texas State Plumbing Inspectors Conference
American Society of Sanitary Engineers
two others as required by the Board
Provider must attend code meetings and seminars for updates on
standards Legal Notice
The term of contract will be for three years. Contents for the 1998-
99 and 1999-2000 Continuing Education Books will be provided at a
later date. The Plumbing Board reserves the right to accept or reject
any proposal for any reason
Payment for Services
The Texas State Board of Plumbing Examiners will not make
any payments to the selected RFP contractor. The funds for this
project will be generated by selling the 1997-98, 1998-99 and
1999-2000 Continuing Education Book to the Continuing Education
Providers which are currently the Associated Plumbing Heating
Cooling Contractors, Associated Builders & Contractors, Texas
Engineering Extension Service and Texas Pipe Trades. These entities
are required to teach from and buy this book for instruction purposes
from the selected RFP contractor. Historically, 17,000 Continuing
Education Books have been sold each year to the Continuing
21 TexReg 9020 September 17, 1996 Texas Register
Education Providers. The price for each 1997-98 Continuing
Education Book can be no more than $25.00.




Texas State Board of Plumbing Examiners
Filed: September 11, 1996
♦ ♦ ♦
Public Utility Commission
Notice of Intent to File Pursuant to Public Utility Commis-
sion Substantive Rule 23.27
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for approval of customer-specific
PLEXAR-Custom Service for City of Euless in Euless, Texas.
Tariff Title and Number. Application of Southwestern Bell Tele-
phone Company for PLEXAR-Custom Service for City of Euless in
Euless, Texas. Pursuant to Public Utility Commission Substantive
Rule. Tariff Control Number 16393.
The Application. Southwestern Bell Telephone Company is request-
ing approval for a 431 station addition to the existing PLEXAR-
Custom service for City of Euless. The geographic service market
for this specific service is the Euless, Texas area.
Persons who wish to comment upon the action sought should
contact the Public tility Commission of Texas, at 7800 Shoal
Creek Boulevard, Austin, Texas 78757, or call the Public Utility
Commission Consumer Affairs Division at (512) 458-0256, or (512)
458-0221 for teletypewriter for the deaf.
Issued in Austin, Texas, on September 11, 1996.
TRD-9613266
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: September 11, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Util-
ity Commission Substantive Rule 23.27 for approval of customer-
specific PLEXAR-Custom Service for City of Fort Worth in Fort
Worth, Texas.
Tariff Title and Number. Application of Southwestern Bell Tele-
phone Company for PLEXAR-Custom Service for City of Fort Worth
in Fort Worth, Texas. Pursuant to Public Utility Commission Sub-
stantive Rule 23.27. Tariff Control Number 16394.
The Application. Southwestern Bell Telephone Company is request-
ing approval for a 61 station addition to the existing PLEXAR-
Custom service for City of Fort Worth. The geographic service mar-
ket for this specific service is the Fort Worth, Texas area.
Persons who wish to comment upon the action sought should
contact the Public tility Commission of Texas, at 7800 Shoal
Creek Boulevard, Austin, Texas 78757, or call the Public Utility
Commission Consumer Affairs Division at (512) 458-0256, or (512)
458-0221 for teletypewriter for the deaf.
Issued in Austin, Texas, on September 11, 1996.
TRD-9613267
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: September 11, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for approval of customer-specific
PLEXAR-Custom Service for Southside State Bank in Tyler, Texas.
Tariff Title and Number. Application of Southwestern Bell Tele-
phone Company for PLEXAR-Custom Service for Southside State
Bank in Tyler, Texas. Pursuant to Public Utility Commission Sub-
stantive Rule 23.27. Tariff Control Number 16395.
The Application. Southwestern Bell Telephone Company is request-
ing approval for a 66 station addition to the existing PLEXAR-
Custom service for Southside State Bank. The geographic service
market for this specific service is the Tyler, Texas area.
Persons who wish to comment upon the action sought should
contact the Public tility Commission of Texas, at 7800 Shoal
Creek Boulevard, Austin, Texas 78757, or call the Public Utility
Commission Consumer Affairs Division at (512) 458-0256, or (512)
458-0221 for teletypewriter for the deaf.
Issued in Austin, Texas, on September 11, 1996.
TRD-9613268
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: September 11, 1996
♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for approval of customer-specific
PLEXAR-Custom Service for White Settlement ISD in Fort Worth,
Texas.
Tariff Title and Number. Application of Southwestern Bell Tele-
phone Company for PLEXAR-Custom Service for White Settlement
ISD in Fort Worth, Texas. Pursuant to Public Utility Commission
Substantive Rule 23.27. Tariff Control Number 16396.
The Application. Southwestern Bell Telephone Company is request-
ing approval for a new PLEXAR-Custom service for White Settle-
ment ISD. The geographic service market for this specific service is
the Fort Worth, Texas area.
Persons who wish to comment upon the action sought should
contact the Public tility Commission of Texas, at 7800 Shoal
Creek Boulevard, Austin, Texas 78757, or call the Public Utility
Commission Consumer Affairs Division at (512) 458-0256, or (512)
458-0221 for teletypewriter for the deaf.
Issued in Austin, Texas, on September 11, 1996.
IN ADDITION September 17, 1996 21 TexReg 9021
TRD-9613269
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: September 11, 1996
♦ ♦ ♦
Notice of Joint Application for Interconnection Agreement
On August 28, 1996, Southwestern Bell Telephone Company (SWB)
and U. S. Telco, Inc. (U. S. Telco) collectively referred to as
Applicants filed a joint application for approval of an interconnection
agreement under the federal Telecommunications Act of 1996 (FTA)
(Public Law Number 104-104, 110 Stat. 56 (1996), (to be codified
at 47 U.S.C. §§151 et seq). and the Public Utility Regulatory Act
of 1995 (PURA95) (Texas Civil Statutes, Article 1446c-0 Vernons
Supplement 1996). The joint application has been designated
Docket Number 16360. The joint application and the underlying
interconnection agreement are available for public inspection at the
Commission’s offices in Austin, Texas.
The FTA authorizes the Commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the Commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the Commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The Commission must act to approve the
agreement within 90 days after it is submitted by the parties.
The Commission finds that additional public comment should be
allowed before the Commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 18 copies of
the comments with the Commission’s Filing Clerk. Additionally, a
copy of the comments should be served on each of the Applicants.
The comments should specifically refer to Docket Number 16360.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by October 11, 1996, and shall
include:
1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
2) specific allegations that the agreement, or some portion thereof:
a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
b) is not consistent with the public interest, convenience, and
necessity; or
c) is not consistent with other requirements of state law; and
3) the specific facts upon which the allegations are based.
After reviewing any comments, an Administrative Law Judge (ALJ)
of the Commission will determine whether to conduct further
proceedings concerning the joint application. The ALJ shall have
the authority given to a presiding officer pursuant to Public Utility
Commission Procedural Rule §22.202. The ALJ may identify issues
raised by the joint application and comments and establish a schedule
for addressing those issues, including the submission of evidence by
the Applicants, if necessary, and briefing and oral argument. The ALJ
may conduct a public hearing. Interested persons who file comments
are not entitled to participate as intervenors in the public hearing
Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, at 7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Office at (512) 458-
0256, or (512) 458-0221 for the text telephone. All correspondence
should refer to Docket Number 16360.
Issued in Austin, Texas, on September 11, 1996.
TRD-9613272
Paula Mueller
Secretary of the Commission
Public Utility Commission of Texas
Filed: September 11, 1996
♦ ♦ ♦
Railroad Commission of Texas
Notice of Public Hearings
The Railroad Commission’s NFPA 54 task force will meet on
September 25, 1996, to review the new edition of NFPA 54 and
to determine any exceptions or further amendments regarding the
adoption by reference of NFPA 54 in Texas. The meeting is
scheduled for 10:00 a.m. to 3:30 p.m. in Room 9-150L.
The Commission’s LP-Gas Advisory Committee will meet on Oc-
tober 3, 1996, from 9:30 to 3:00 in Room 11-160K. Items for dis-
cussion include draft rules for review; legislative proposals for next
session; results/recommendations of September 25, 1996 NFPA 54
task force meeting; accidents and interruptions of service - statis-
tics; galvanizing of tanks; withdrawal of proposed insurance increase
in rules 9.15 and 9.19; correspondence from Dan Moody and J.R.
Anderson; review of State of the Industry meeting; new rule 9.34 -
industrial gas/welding advisory committee; status of notice briefing
to commissioners and 90,000-gallon LPG container rules, including
consumer informational brochure being developed by AFRED; status
of improved/mandatory/continuing education; discussion of whether
employees should have to retake exams when leaving one company
for another one; and open discussion.
For further information on either meeting, contact Kellie Martinec,
Rules Coordinator, Office of General Counsel, at (512) 475-1295 or
via Internet e-mail at MartinecK@RRC.STATE.TX.US.
Issued in Austin, Texas, on September 10, 1996.
TRD–9613247
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Filed: September 10, 1996
♦ ♦ ♦
Texas Department of Transportation
Request for Proposals
21 TexReg 9022 September 17, 1996 Texas Register
Introduction: In accordance with Transportation Code, Chapter 456,
the Texas Department of Transportation (TxDOT) is requesting
proposals for improvements to intercity bus service within Texas.
For purposes of this RFP, the term "firm" is defined to include all
members of the intercity bus industry, communities, or corporate
bodies. The improvements will be funded with grants of Federal
Transit Administration funds which can provide up to 80% of the
cost of capital projects. The remaining balance must be from local
funds. No state appropriated funds will be available as match for the
federal funds. Funds will be distributed on a reimbursement basis.
Funds must be obligated within one year from the date of award. All
work must be completed within a specified time period from the date
the contract is executed. The contract period is one year for mobility
aid projects, marketing activities, and service planning, and two years
for facility projects.
Description of Service: TxDOT has developed ideas in consultation
with members of the public transportation industry and the intercity
bus industry for the construction, rehabilitation, maintenance, or pur-
chase of multimodal terminals, the incremental costs of modification
of over the road coaches to board, secure, and transport the disabled,
marketing activities aimed at increasing public awareness and rid-
ership of intercity bus transportation, and service planning for the
purpose of evaluating existing and future routes.
Proposals for terminals must include open and equal access for all
intercity bus carriers serving the community, and at least one of
the following: passenger rail, urbanized, or rural public transit, or
common carrier air passenger service. The community must currently
have the type of passenger service proposed. TxDOT can provide up
to 80% of the cost of construction, rehabilitation, maintenance, or
purchase of multimodal terminals. The appraised value of the land
may be applied toward the local match.
Proposals for over the road coaches are limited to the incremental
costs of the mobility aid assistance modifications necessary to
transport the mobility impaired. Eligible activities may include but
are not limited to mobility aid lifts, securement devices, and onboard
rest room accommodations. TxDOT can pay up to 80% of the costs
of the mobility aid modifications on currently owned or leased over
the road coaches, or will pay up to 100% of the costs of the mobility
aid modifications of new over the road coach purchases (not to exceed
20% of the total cost of the vehicle including modifications.)
Proposals for marketing activities may include but are not limited to
television, radio, and print media advertising; billboards and signs;
market research; route maps and schedules; and promotions and spe-
cial events. TxDOT can provide up to 80% of the cost of marketing
activities for the purpose of increasing public awareness and rider-
ship of intercity bus transportation.
Proposals for service planning may include but are not limited to route
feasibility and route realignment studies. TxDOT can provide up to
80% of the cost of service planning aimed at increasing efficiency
and intercity bus ridership.
Budget: The funds to support the projects are to be drawn from
the $1,886,826 "set aside" from the Federal nonurbanized public
transportation funds to enhance intercity bus service within Texas.
Evaluation Criteria. Multimodal Terminals: Preference will be given
to projects with higher local share percentages and an increased num-
ber of modal choices. Funds are proposed for construction, to include
rehabilitation of or major maintenance to existing terminals. Reha-
bilitation may include modifications required to make terminals and
transportation accessible to the disabled. Maintenance may include
projects such as roof renovation and heating and air conditioning
modernization. No funds for current or future terminal operations
will be available.
Projects must comply with all local, state, and federal laws and
rules, including environmental procedures. The finished facility must
be owned by the firm, including private bus companies providing
scheduled service, submitting the proposal. Land must be clear of
liens and owned by the firm prior to the beginning of any construction
activity.
Proposals for multimodal terminals will be evaluated on the following
merits: 1. Number of passengers served annually divided by
the population of the community. Passenger count is origin and
destination passengers. Through passengers are not to be counted.
(10 points) 2. Number of different transportation modes using the
terminal. (30 points) 3. Number of passenger amenities in completed
terminal project. (30 points) 4. Percent of local share. (30 points)
Mobility Aid Modifications: Preference will be given to proposals for
new vehicles with modifications to transport the mobility impaired.
Modifications should be such that passengers requiring the use of
mobility aids can safely enter and be secured. Modifications to
existing vehicles should be done as part of a total rehabilitation to
extend the life of the vehicle.
Proposals for mobility aid modifications will be evaluated on the
following merits: 1. New vehicles versus currently owned vehicles.
(30 points) 2. Percentage of fleet to be converted. (40 points) 3.
Percent of local share. (30 points)
Marketing Activities: Preference will be given to projects which
target and clearly define a specific market segment, projects in which
several intercity carriers collaborate, and projects which have a clear
implementation timetable.
Proposals for marketing activities will be evaluated on the following
merits: 1. Target audience clearly stated and identified. (30 points)
2. Joint project with other transit provider(s). (30 points) 3. Media
usage and purchase strategy. (20 Points) 4. Project implementation
timetable. (20 points)
Service Planning: Preference will be given to projects with clearly
defined goals and objectives, experienced planners, and projects
which have a clear implementation timetable.
Proposals for service planning will be evaluated on the following
merits: 1. Project goals and objectives clearly defined. (30
points) 2. Personnel experience/credentials. (30 points) 3. Budget
reasonableness. (20 Points) 4. Project implementation timetable. (20
points)
TxDOT reserves the right to contact a firm to obtain written
clarification of information submitted or any other matter deemed
appropriate for the evaluations. No negotiations, decisions, or actions
shall be executed by the bidder, or firm, as a result of any discussions
with any state employee. TxDOT will contact the designated project
manager in the event clarification is required during the proposal
evaluation process. TxDOT will consider only the addendums from
firms which are in writing and signed by the designated project
anager of the firm.
In evaluating proposals, TxDOT has the right to accept or reject all
or any proposal, and award the proposal to best serve the intercity
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bus industry in Texas, and use any or all information contained in
the proposal, without limitation.
Proposal Submission and Requirements: Firms responding to this
RFP must submit to TxDOT five identical, bound, typed, or typeset
copies of the proposal. All copies must be signed by a designated
project manager of the firm. Facsimile submissions will not be
accepted by TxDOT. Proposals must contain only the following
information for evaluation purposes and must observe the specified
page count limitations: A work plan which includes a budget and a
detailed project outline. (May not exceed 10 pages. Must be double-
spaced and may be printed on both sides).
A pre-bid conference will be held in Austin, Texas on October 2,
1996. The department also has resource material that is available
to interested bidders. Questions concerning details and location of
the pre-bid conference and/or requests for resource material may be
addressed to Susan Hausmann at (512) 416-2833
Proposals must arrive at 125 E. 11th Street, Austin, Texas 78701-
2483, (Public Transportation Division, Attn.: Susan Hausmann)
no later than 3:00 p.m. on November 8, 1996. Proposals or
modifications or addenda to proposals received after 3:00 p.m. on
November 8, 1996 will not be considered. Any proposal may be
modified or withdrawn by written telegraphic notice received in
the location designated above at any time prior to 3:00 p.m. on
November 8, 1996. All proposals received, even those withdrawn
from consideration, become the property of TxDOT.
Notification of Award: TxDOT will notify all firms submitting
proposals in response to this RFP after the selection has been made.
It is anticipated that the contract will be awarded on or about January
3, 1997. The relative standing or merits of unsuccessful projects will
not be discussed.
Agency Contact: Questions concerning this request for proposals
should be submitted in writing to TxDOT, Public Transportation
Division, Attn.: Susan Hausmann, 125 E. 11th. Street, Austin, Texas
78701-2483.




Texas Department of Transportation
Riled: September 10, 1996
♦ ♦ ♦
The Texas A&M University System-Board of
Regents
Follow-up Notice on Consulting Services Contract
In accordance with the provisions of the Consulting Services Act,
Texas Government Code, Chapter 2254, Subchapter B, The Texas
A&M University System, hereby publishes this notice of a consultant
contract award. The request for proposals originally appeared in the
July 5, 1996, issue of theTexas Register(21 TexReg 6276).
The contractor selected to perform this service is Herdon, Stauch
& Associates, 322 Congress Avenue, Austin, Texas 78701. The
total value of the contract is $50,000. The contract was executed on
August 26, 1996 and work began August 28, 1996. The contract will
terminate on December 31, 1996. A final report will be due on or
before January 31, 1997. TRD-0612182
I sued in College Station, Texas, on September 9, 1996.
TRD–9613117
Vickie Running
Executive Secretary to the Board of Regents
The Texas A&M University System
Filed: September 9, 1996
♦ ♦ ♦
The University of Texas System
Consultant Proposal Request
The University of Texas Medical Branch at Galveston (UTMB)
requests, pursuant to the provisions of the Government Code,
Chapter 2254 the submission of proposals leading to the award
of a contract for an Information Systems Consultant. UTMB’s
objective of this project is to obtain a comprehensive disaster recovery
plan as mandated by the Texas Administrative Code and the Joint
Commission on Accreditation of Healthcare Organization.
The awarded firm will be responsible for completing a comprehensive
risk analysis of UTMB’s critical automated information systems and
developing a cost effective contingency plan, as well as a practical
methology to testing the plan.
Firms responding to the proposal must have direct experience with
institutions at similar size and structure of UTMB and should be
proficient with the RiskWatch and Presage software packages.
UTMB reserves the right to accept or reject any or all proposals
submitted.
The Firm awarded a contract, if any, will be the Respondent
whose proposal conforming to this request, is deemed to be the
most advantageous by UTMB. Factors in awarding a contract will
include, but not be limited to, approach to project/deliverables, vendor
qualifications, personnel qualifications, experience and references,
and reasonableness of cost. Proposals must remain valid for
acceptance and may not be withdrawn for a period of one-hundred
eight days after the proposal opening date.
An original and two copies of the full proposal must be submitted to
UTMB prior to 3:00 p.m., Tuesday, October 1, 1996. Proposals
received thereafter will not be considered and will be returned
unopened. Proposals must be sent to the address indicated below.
For further information or to obtain a complete proposal package
(RFP Number 6–25), contact Steven C. Mueller, Senior Procurement
Officer, The University of Texas Medical Branch at Galveston,
Administration Annex Building, Suite 3.202, Galveston, Texas
77555–0105, (409) 772–2262.
Issued in Austin, Texas, on September 5, 1996.
TRD–9612926
Arthur H. Dilly
Executive Secretary to the Board of Regents
The University of Texas System
Filed: September 5, 1996
♦ ♦ ♦
21 TexReg 9024 September 17, 1996 Texas Register
Texas Register
Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $20 ❑ update service $15/year(On-Site Wastewater Treatment)
❑ Chapter 290$20 ❑ update service $15/year(Water Hygiene)
❑ Chapter 330$45 ❑ update service $15/year(Municipal Solid Waste)
❑ Chapter 334 $35 ❑ update service $15/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $25 ❑ update service $15/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 463-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials (512) 463-5552
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates amd quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be suject
to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box 13824,
Austin, Texas 78711-3824. For more information, please call (800) 226-7199.
❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95
❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call
Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200




CITY, STATE, ZIP __________________________________________________
Customer ID Number/Subscription Number ______________________________
(Number for change of address only)
❐ Bill Me ❐ Payment Enclosed
Mastercard/VISA Number ____________________________________________
Expiration Date ___________ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.






and additonal entry offices
_______________________________________
_______________________________________
